United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 


In the 
UNITED STATES COURT OF APPEALS 
for the District of Columbia Circuit 


No. 18,241 


RUSSELL L. PERRY, JR., 


Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


On Appeal from the United States District 
Court for the District of Columbia 


Richard T. Conway. 


734 Fifteenth St., N. W. 
Washington 5, D. C. 


Attorney for Appellant 
(Appointed by this Court) 


QUESTIONS PRESENTED 


1. Should evidence of two confessions by appellant have been 
excluded because obtained during a period of unnecessary delay between 
appellant's arrest and the taking of appellant before a committing magis- 


trate pursuant to Rule 5(a) F.R.Cr.P.? 


2. Did the instructions to the jury place upon appellant the 


burden of proof of his defense of insanity or confuse the jury as to the 
burden of proof in that regard? | 

3. Did the instructions to the jury place upon appellant the 
burden of proof of his defense that he acted justifiably in pacenne of 
another or confuse the jury as to the burden of proof in that regard? 

4. Should the jury have been instructed that the ee of 
force that may justifiably be employed in defense of another need not 
have been closely gauged by appellant? ; 

5. Were the comments by the District Court, in its instructions 
to the jury, upon evidence relating to the defense of insanity, ious 
and prejudicial to appellant? 

6. Should appellant's request for a mental examination by 
a psychiatrist of his own choice (rather than by the staff of st. Eliza- 
beth's) have been granted? 

7. Was appellant denied his right to the assistance of counsel 
in connection with his motion for a mental examination? 

8. Was appellant denied his right to a speedy trial where 
there was a nine-month delay between arrest and trial and a key defense 


witness died six weeks before trial? 
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In the 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 18,241 


RUSSELL L. PERRY, JR., 


Appellant, 


UNITED STATES OF AMERICA, 


Appellee. 


BRIEF FOR APPELLANT 


SDICTIO S 


Appellant was indicted, on March 4, 1962, of assault with intent 


to kill in violation of 22 D, C, Code $501 and of assault with a dangerous 
weapon in violation of 22 D. C, Code $502. He entered pleas of not guilty 
to both counts, but a verdict of guilty on both counts was returned by a 
jury on September 24, 1963 after a trial lasting four days. Appellant 
was sentenced to imprisonment for a term of from two to six years, on 
October 18, 1963, and was granted leave by the District Court to appeal 


in fo eris. Notice of Appeal was filed on October 22, 1963. This 


Court's jurisdiction of the appeal is founded upon 28 U.S.C. 81291. 


Russell Perry concededly shot and wounded Jerome Taylor early in 
the morning (before daylight) of December 15, 1962, Immediately after the 
shooting occurred, he left for a police station, voluntarily surrendered 
himself and the gun used in the shooting to the police, and admitted the 
shooting. He admitted the shooting in testifying in his own behalf at 
the trial. The principal issues at the trial, therefore, concerned Perry's 
defense that the shooting was excusable or justifiable because done in de- 
fense of a third person (Leonora Miles) and his defense of insanity. 

1. The Events Leading Up To The Shooting. The shooting occurred 
in a rooming house located at 118 Massachusetts Avenue, N. W. Russell 
Perry lived there in a basement apartment, and Jerome Taylor also was a 
resident of the house. Perry, who was 37 years old at the time of trial, 


worked as a parking lot attendant. Taylor, who was 30 years old at the 


time of trial, worked as a maintenance laborer (Tr. 12, 23, 173, 206) .2/ 


As both testified, the two men had known each other since childhood, and 
were intimate friends both before and after the shooting.(fr. 12-13, 25-27, 
73, 88-89, 174, 206). Jerome Taylor sometimes became "mean" and "violent" 
when drinking, and to attack or otherwise become hostile toward women while 
in that condition. His wife had separated from him because of such attacks 


on her (Tr. 68, 70-71, 175-176). 


1/ Unless otherwise indicated, transcript references are to the trial 
transcript. 
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On the night in question, Jerome Taylor, his wife and another 
couple attended a performance by Ray Charles at the Armory. Taylor had had 
a couple of drinks before leaving for the Armory, a considerable! amount of 
alcohol was consumed by his party while at the Armory and, as he testified 
(Tr. 22), he was feeling "pretty sporty" when he left for home. (‘Tr. 13-14, 
21-22, 29-32, 48, 59-60, 182) The Taylors and the other couple (Mr. 
and Mrs. Joe Hall) arrived at 118 Massachusetts Avenue some time after 
3:00 A. M. Some other people were already there, the party mone or less 
resumed with drinking and talking going on in the living room, end a "crap" 
game was in progress in another room (Tr. 14, 16, 32-33, 61-62, 106-108, 
182-183, 187-188, 203-204) One of those present was Russell Perry, a non- 
drinker (Tr. 33, 58-59, 116, 188). Also present was Leonora Miles, a 


small woman 5'5-1/2" in height,weighing 110 pounds. Perry had’ been 


going with her for some time and was deeply in love with her (Tr. 88, 


102, 176-177, 201-202, 215). 

The facts related above were not seriously controverted at the 
trial, although there was some variance in the testimony with respect to 
minor details, There was general agreement, also, that an neh devel- 
oped between Jerome Taylor and Leonora Miles (Tr. 17-18, 35, 49, 63, 189- 
190, 192, 217). The testimony of the witnesses conflicted, however, with 
regard to the manner in which this argument ended with the shooting of 


Jerome Taylor by Russell Perry. 


2/ This was the testimony of appellant (Tr. 178) and that of Jerome 
Taylor (Tr. 34) was substantially the same, Alice Taylor estimated 
the weight of Mrs. Miles as 125 pounds and her age as being in the 
twenties (Tr. 70). The size of Jerome Taylor is not disclosed by 
the record. 


Jerome Taylor testified for the prosecution that: the argument 
started in the living room; Leonora Miles followed him from that room 
into the adjoining dining room and was cursing him; he told her he would 
hurt her if she continued to follow him; when she nevertheless continued 
to follow him, he turned to hit her with the intent to do her bodily harm 
but did not recall whether he actually hit her or grabbed her in any way; 
and he was then struck by something and knocked unconscious but did not 
personally know what hit him, who did it or if anyone besides Mrs. Miles 
and himself was in the room at the time (Tr. 18-21, 23, 35-38). 

Alice Taylor, the wife of Jerome Taylor, testified for the 
prosecution that: Perry intervened between her husband and Mrs. Miles 
to stop the argument, taking her husband from the living room into the 
dining room; Mrs. Miles followed them into the dining room and sounds 
of a struggle were heard by the witness who remained in the living room; 
the struggle had continued for 10 or 15 minutes when the witness went 
into the dining room; her husband had his hands around the neck of Leonora 
Miles and appeared to be choking her; the witness, Joe Hall and someone 
else (who may have been Perry) tried unsuccessfully to pull her husband 
off of Leonora; after this struggle had gone on for about five minutes, 
Perry went down the basement stairs and she told her husband that he had 
gone to get a gun; Perry came back to the top of the basement stairs 
(which exited into the dining room) and started shooting; by that time, 
her Imsband had released Mrs. Miles and was leaning on the mantlepiece 
and the dining room table; the witness could not recall whether Mrs. 


Miles was still in the room, but she was not near Jerome Taylor when he 


was shot (Tr. 49-55, 63-70, 72-78). 


ie 


Wardell Clark ay testified for the prosecution that: he was in 
the living room drinking and talking with some friends when he heard one 
or two shots from the next room; he looked through the doorway and saw 
Perry pointing a pistol at Jerome Taylor who was backing up Beatnse a 
wall; two more shots were fired and Taylor fell to the floor, the wit- 


ness did not see anyone else in the room, including Mrs, Taylor and Mrs. 


Miles, but was watching the action; the witness did not see or hear an 


argument or struggle preceding the shooting, but there was much noise and 
confusion and he wasn't paying much attention (Tr. 95-99, 102-103, 105- 
111, 113-114, n7)/ 

Russell Perry testified in his own behalf that: he interceded 
in the argument between Jerome Taylor and Leonora Miles, and asked Taylor 
to come with him from the living room into the dining room in ani effort 


to break up the argument; Mrs. Miles followed them into the dining room 


3/ Clark was a visitor at the house, and apparently came for the erap 
game. He had been drinking heavily but did not consider himself 
to be drunk (Tr. 91-93, 106, 110). 


Sylvia E. Tinch and Otha Smith also testified for the prosecution 
on this phase of the case, but did not see the shooting or recall 
much about the events leading up to it. Mrs. Tinch testified that 
she was intoxicated at the time and had been out to get a sandwich, 
returning to the house in time only to hear one shot and to'see 
Taylor falling to the floor and Perry holding a gun. She did not 
see anyone else in the dining room, except Mrs. Taylor who was 
standing in the doorway, and never saw Wardell Clark at any: time. 
(Tr. 121-130, 134-139, 142-144). Mr. Smith left the house immed- 
lately after hearing a gunshot. He did not recall anyone who was 
present other. than Wardell Clark, and couldn't recall any argument 
or scuffle, but was "pretty mech drunk" (Tr, 147-151). 


and the argument continued; Taylor slapped Mrs. Miles and kmocked her 

down; the witness jumped on Taylor, but he grabbed Mrs. Miles and commenced 
choking her; Mrs. Taylor, Mr. and Mrs. Joe Hall (who had come into the 
dining room) and the witness all attempted unsuccessfully to pry Taylor 
loose from Mrs. Miles and stop the attack; Mrs. Miles was gasping for 
breath and sagging to her knees; the witness then ran down the basement 
stairs, grabbed the gun (which had been left in the basement by the owner 
of the house and was loaded) and hurried back to the top of the stairs -- 
all of which took only a few seconds; when he reached the top of the stairs, 
he started shooting blindly at Jerome Taylor; at the time, Leonora Miles 
was crawling on the floor! in an apparent effort to get away from Taylor 
who was leaning over her with his arms stretched towards her (Tr. 177-178, 
181, 189-198, 202-203, 211-215, 217-228, 237-239). 

In addition to the testimony summarized above, there was evi- 
dence as to oral and written admissions or confessions made by appellant 
shortly after he surrendered to the police. The pertinent aspects of this 
evidence are related below. Leonora Miles did not testify at the trial 


which commenced on September 17, 1963. She had died, apparently on August 


4, 1963.2/ The record does not disclose the cause of her death or the 


state of her health prior thereto, but she visited Perry in St. Eliza- 


beth's Hospital on July 27 or July 28, 1963 (Tr. 198). 


5/ Trial counsel for appellant stated (Tr. 7) that she died on that 
date, and appellant testified (Tr. 198) that he was informed of 
her death by Jerome Taylor on that date. Mr. Taylor testified, 
on September 17, 1963, that he had attended her funeral some 
three weeks previously (Tr. 34). 
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2. Ihe Confessions and Related Events. After shooting Jerome 
Taylor, Russell Perry started walking to a police station (Tr. 58, 197). 
The parties stipulated that, at 6:00 A. M. on December 15, 1962, he entered 
a police station, surrendered himself and the gun, identified himself, and 
stated that he had shot Jerome Taylor but would not answer any more ques- 
tions (Tr. 153-154). About two minutes earlier, two police officers 
responding to a radio call had gone to the house where the shooting oc- 
curred, ascertained that Perry had left for the police setien radioed 


a "lookout" to that effect, and taken down the names of the witnesses 


(Tr. 155-159). 


Despite this admission of the shooting by appellant and prompt 


inspection of the scene and round-up of witnesses by the police, Perry 

was taken by the police to the house where the shooting sere rather 
than before a committing magistrate. This occurred about 6:05 or 6:10 

A. M., and Perry was questioned at the scene about the Siostiins = which 
he again admitted while refusing to say anything more (Tr. 159-160, 162-163). 
Perry was ‘then returned to the police station, together with the witnesses 
to the shooting, arriving about 6:20 or 6:30 A. M. After questioning over 
a period of "roughly ten minutes", Perry made an oral statement or confes- 
sion which was testified to at the trial by Officer Hayward B. Long as 

a part; of the Government's case in chief.(Tr. 160, 163-166) An objection 
to this testimony, based upon the "Mallory Rule", was overruled (Tr. 166- 
169).:' According to Officer Long, Perry told him that Jerome Taylor had 
slapped Leonora Miles and knocked her down, whereupon Perry got a gun from 


the basement, came back and started shooting after Taylor had taken a 
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"swing" at him and missed (Tr. 169-170)./ 

After making the oral statement in question, Perry was booked 
and taken to the Homicide Squad (Tr. 165). A written statement or confes- 
sion was signed by him, apparently around 8:30 A. M., after being prepared 
from narrative statements and responses to questions put by members of 


the Homicide Squad in a session apparently commencing at 7:05 A. M. (Tr. 


230, 232, 245-246, 250-251)L/ The record does not disclose the time at 
SS te 


which Perry was finally brought before a committing magistrate and advised 


of his rights, but the complaint is stamped as having been filed at 10:51 
A. M. on Decenber 15, 1962, so it must have been at some time after that. 
The Government deliberately refrained from offering the written 
statement in evidence as part of its case in chief (Tr. 167). While cross- 
examining Perry, however, the prosecuting attorney brought out that a 
written statement had been made (Tr. 230). Ina bench conference, the 
prosecuting attorney stated that the written statement would be "used for 
the purposes of impeachment and not as a direct statement or admission or 
confession, so I don't think Mallory enters into it." (Tr. 231-232). No 
objection was voiced by defense counsel. But men questioning resumed, 
the prosecuting attorney (without objection) read aloud a paragraph from 
the written statement, commenting that he intended to "offer this state- 
ment for the purpose of this particular phrase that he has just read and 
ask him if he did not make that statement, only that particular paragraph. " 


When cross-examined about this oral statement to Officer’ Long, Perry 
testified that he told the officer only that Jerome Taylor slapped 
Leonora Miles and knocked her down (Tr. 237). 


A separate hearing was not held on the circumstances leading to the 
confession. There was testimony during the course of the trial, 
however, supporting the statements in the text above, except for the 
time at which the session before the Homicide Squad commenced. The 
prosecuting attorney told the District Court that it commenced at 
7:05 A. M. (Tr. 232). 
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(Tr. 235). Instructions limiting the use of the paragraph so read to 
impeachment of the witness were neither requested nor given; instead, 
the Court instructed the jury that the "statements" given by Perry to 
the police, which were also described as "confessions or admissions", 
could be considered by the jury if found to have been voluntarily made 
(Tr. 474-475). Perry testified that they had been voluntarily nade, 
and no contention to the contrary was argued (Tr. 231, 235, 237). 

The paragraph from the written statement thus admitted in 
evidence against appellant was to the effect that Jerome Taylor hed 
"grabbed Leonora around the neck", that she pulled away from him, that he 
then began to hit her and knocked her down so that she struck her head on 
a table, and that Perry lost control of his senses when this happened, 
ran to get the gun and started shooting (Tr. 235-236). When cross- 
examined about the statement, Perry testified that it was correct to the 
best of his recollection (Tr. 233, 234, 236), and he testified, on re- 
direct, that it was correct in general substance but that some things had 
been left out -- specifically that Taylor was still struggling with Leonora 
Miles and holding her around the neck when Perry went to the basement (Tr. 
246-248). On re-cross, he pointed out a sentence in the written state- 
ment recording that he had "shot Jerome Taylor in the course of protecting 
my girl friend and the property in the house", but was forced to admit 
that he did "not in substance, not in the words in the statement" Hsay 


anything in that statement about your girl friend being strangled and 


choking and her knees buckling, or anything to that effect." (Tr. 250). 


3. The Defense of Insanity. Appellant testified that he was 
discharged from the Army for mental incompetency in 1945; he was committed 


to St. Elizabeth's in 1948 by the District Court and released after about 
5 months; he voluntarily entered a veterans hospital in 1961 and received 
28 days of mental treatment; and he received disability compensation from 
the Veterans Administration (Tr. 199-201). Appellant also testified that 
he considered Leonora Miles "a definite part of my well-being and my life" 
and that he would be "absolutely lost" without her and would do anything 
to protect her (Tr. 201). Hence, ‘when faced by the situation which led 
to the shooting, and believing that he had to decide between protecting 
Leonora's life and retaining the friendship of Jerome Taylor, he decided 
in a split second to intervene in defense of Leonora despite his friend- 
ship for Taylor (Tr. 202). 

Prior to his trial, appellant was committed for 90 days to 
St. Elizabeths Hospital for a mental examination. In a letter dated 
August 14, 1963 from Superintendent Dale C. Cameron, the Hospital reported 
“our opinion that the patient is mentally competent for trial, even though 
he has a Sociopathice Personality Disturbance, Antisocial Type", and "our 
opinion that he had this condition on or about December 15, 1963 [sic]", 
but stated that "we are unable to render an opinion as to productivity." 
All testimony at the trial relating to appellant's mental condition, other 
than that by Perry himself, was given by members of the Hospital staff 


that participated in the mental examination. Dr. Charles Agler, a psy- 


chiatrist, and Dr. Elizabeth Stewart, a psychologist, were called by the 


defense. Dr. David J. Owens, a psychiatrist and the Clinical Director who 
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presided at the staff conference leading to the report on appellant's 
mental condition, and Dr. Wilbur A. Hamman, a psychiatrist, were called 
by the prosecution in rebuttal. : 

All three psychiatrists agreed that Perry, on December 15, 1962 
was suffering from a "sociopathic personality disturbance, antisocial 
type" and that this was a mental disease (Tr. 258-260, 284-285, 396, 
412-413).8/ Dr. Agier and Dr. Owenst0/ both testified that the disease 


was characterized by, among other things, impulsive reactions in time of 


stress, but Dr. Hammant2/aia not include that characteristic in his 


_8/ Dr. Agler and Dr. Owens differed as to the severity of the disease, 
with the former considering it "serious" -= more so than neurosis although 
less serious than psychosis (Tr. 277,307), and the latter con- 
sidering the disease to be "mild" (Tr. 396). Both believed 
that Perry had suffered from the disease since childhood (Tr. 278- 
279, 401-402). Dr. Hamman was not asked about these matters. 


Persons suffering from the disease tend to respond to a "threaten- 
ing" situation "immediately . . . at a rather primitive level" 
(Tr. 261), and "might act in an irrational way if... put ina 
sudden situation of stress" (Tr. 266), "What marks them as having 
unusual difficulties are their inability to control themselves in 
certain difficult situations and/or their need to occasionally 
behave in hostile, destructive ways." (Tr. 20). 


A sociopath is "an individual who is very impulsive, who does not 
learn from experience, has difficulty relating to other people on 
anything other than a superficial level, usually shows very little, 
if any, guilt over his actions, is frequently involved in antisocial, 
that is, criminal acts." (Tr. 400) Hence,"one of the characteris- 
tics of sociopathic personality [is] impulsivity, a person ‘being 
impulsive..." (Tr. 402) 


11/ A sociopath is "an individual who is -- to a large extent, his life 
pattern is distorted so he has difficulty in forming meaningful re- 
lationships with other people. This leads him into conflict, emotional 
conflict, in varying degrees in a variety of situations in life, 
work, marriage. Also, in this type of individual, there is a stunt- 
ing, you might say, of his personality development so he possesses 
or he lacks ability to learn from repeated experiences," (Tr. 413) 


description of the disease. Dr. Stewart, the psychologist, concluded 
that Perry, on December 15, 1962, was suffering from an abnormal condition 
of the mind characterized by "reaction to emotional stress with undepend- 
able judgment, excitability and ineffectiveness." (Tr. 322) It was 
brought out that Perry is of average intelligence, that the level of in- 
telligence is not a factor in his type of illness, and that on most occa- 
sions he would appear quite rational and normal (Tr. 266-268, 280-282, 
369-370). Also, there was testimony that Perry knew right from wrong 

(Tr. 282, 416). 

Dr. Agler testified that Perry's mental, emotional and behavior 
controls were impaired on December 15, 1962 (Tr. 262-263), and his actions 
on that date that gave rise to the charges against him were the product 
of: his disease in that an attack upon a person with whom he had established 
@ warm personal relationship probably would constitute "a situation of 
extreme stress for him" causing him to return "to a more primitive level 
of behavior" (Tr. 264-266, 287). In short, Dr. Agter believed that Perry 
was acting "under an irresistable impulse" which led him to shoot Jerome 


Taylor in circumstances where an average person probably would have inter- 


vened in a less violent manner (Tr. 282-284, 293). Dr. Stewart's conclu- 


sions were substantially the same (Tr. 322-323, 389-390A). 

Dr. Owens testified that Perry's emotional life and behavior 
control were not substantially affected or impaired by his mental disease 
at the time in question, and that his actions at that time were not a 
product of the disease (Tr. 397-398, 400-401, 405-406). While he considered 


impulsive reactions to be a characteristic of the disease, he testified 
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that: "I don't think it was an impulsive act. From the information I 
have, it was not impulsive; if it had been impulsive, this would be a 
different matter. It was not an impulsive act." (Tr. 402) Also, "I woule 
say that it.would be:more likely ‘to be a product of the illness, if it 
were impulsive, yes." (Tr. 407) | 

Dr. Hamman also testified that Perry's actions were not the 
product of his mental disease and that his mental, emotional and pehavior 
controls were not substantially affected at the time in paeeriCen but his 
reasons were just the opposite of those advanced by Dr. Owens. In the 
opinion of Dr. Hamman, "this was an impulsive act" (Tr. 417) but "I think 
any one of us . . . might risk our life to protect someone without really 
thinking about it, without giving it much thought .. . or if we — 
somebody assault someone who is close to us, we might in a rage shoot 
them if we had a gun, byt this wouldn't be because we are mentally ill." 
(Tr. 417; see, generally, Tr. 413-417) It should be recalled thet Dr. 
Hamman, unlike Dr. Agher and Dr. Owens, did not include a tendency to 
react impulsively in times of stress as a characteristic of a sociopathic 


personality. 


The prosecutor cross-examined Dr. Agyer at length about, what 


the prosecutor repeatedly characterized as the "sudden" or "overnight" 
action by St. Elizabeth's in classifying sociopathic personality as a 
mental disease (Tr. 275-277, 294-295; see, also, Tr. 305-306), and also 
questioned Dr. Owens (a witness for the prosecution) about this (Tr. 401). 
On recross examination of Dr. Agker, the prosecution asked if the witness 


was aware that Perry had been committed to St. Elizabeths on his’ own 
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motion and "asked to come over to your hospital to be examined", eliciting 
affirmative responses (Tr. 309-310) 22/ Dr. Stewart was extensively cross- 
examined with respect to the psychological tests that she had conducted, 
most of which were gone through item by item, and it seems fair to con- 
elude from the record that the general purport of this cross examination 
was to play upon the difficulty of uninformed lay persons, such as the 
average juror, in believing that meaningful conclusions can be drawn from 


such things as the manner in which a person describes "ink blots" or 


otherwise reacts to standard psychological tests, 22/ (Tr. 325-371, 377-387). 


12/ Trial counsel for appellant objected to the adjective "sudden" when 
first used to describe the change in classification, but was over- 
Filed (fr. 276). No other objections were made with respect to the 
matters referred to in the text. pitas : 


13/ During a bench conference, the prosecuting attorney stated that "I am 
sure the jury is bored to death with my ridiculous questions, but 
I feel I have to ask them, I honestly do.. . ." (Tr. 372). Although 
the test cards were marked for identification, they were not intro- 
duced in evidence by the Government as "they have served their 
purpose." (Tr. 386). In his opening argument to the jury, the 
prosecuting attorney referred to Dr. Stewart as "a very fine, com- 
mendable woman" but; "Perhaps I, like you, shake your head sometimes 
when you hear their: conclusions and their views, I guess we can't 
help it." (Tr. 431). He referred to the drawings, etc., used in 
the tests, wondered how many on the jury could "do better" than 
Perry, "frankly" admitted that he could not do "one-hundredth as 
well", expressed incredulity that "from that, she [Dr. Stewart] 
ean draw conclusions", and was "reminded" of a funny story having 
the point that psychiatrists purport to draw a meaning from what 
sensible people recognize as an ordinary every-day action (Tr. 432- 
433). In an effortito counteract this ridicule of accepted psycho- 
logical testing, trial counsel for appellant commented in oral 
argument that "we may laugh at the psychologist, Dr, Stewart, we 
may say this is all'a bunch of hokum, but these tests go back as far as 
1921" and Dr. Stewart understands them even though "I don't under- 
stand them, I don't expect you to understand them, . . ." (Tr. 443- 
444). Neither the cross examination nor the statements made in oral 
argument by the prosecutor were objected to. 


‘This despite the fact that the psychologist was employed at a Government 
hospital, her reading of the test results was: gone over by the head 
of the psychology branch at the same Government hospital with the same 
concludions being reached (Tr. 384-385), the tests had been relied upon 
by the three psychiatric witnesses employed by the Government at St. 
Elizabeths (Tr. 264, 404-405, 415), and the Government did not even 
attempt to introduce direct testimony by a qualified witness that either 
the tests themselves, the manner in which they were given or the manner 


in which they were interpreted was. invalid. ; 
4. Instructions to the Jury. The District Court first instructed 


the jury about such general matters as determining the credibility of 
witnesses, “the presumption of innocence and the nature of a "peasonable 
doubt" (Tr, 452-456). The Court then instructed the jury as to the ele- 
ments of the offenses charged and that the jury should return a verdict 
of not guilty if it believed that the Govermment had failed to geteniish 
the charges beyond a reasonable doubt (Tr. 456-458), But if the Govern- 
ment had established one or both of the charges against appellant beyond 
a reasonable doubt, "then the jury would proceed to consider the defenses 
which have been interposed by the defendant in this case" (Tr. 458-459). 
The Court dealt first with the defense of insanity. Its instruc- 
tions on this subject were extremely lengthy, covering over 11 pages of 
the record (Tr. 459-470), and are difficult to summarize adequately without 
extending this Statement inordinately. Of particular Taorrerce for pre- 
sent purposes is the manner in which the instructions vacillated between 


placing the burden of proof upon the Government and upon appellant ina 


manner that must have been thoroughly confusing to the jury. In eight 


paragraphs of the charge, the Court stated that the Government had the 
burden of proof on one or more aspects of the insanity defense and in 
most instances this was said to require proof beyond a reasonable doubt, 
Intermingled with those eight paragraphs, however, were six other para- 
graphs phrased in terms requiring appellant to prove or the jury to find 
one or more of the elements of the insanity defense. While the relevant 
instructions should be read as a whole, the following two consecutive 


paragraphs are indicative of this confusion (Tr. 462): 


"When, as in this case, the defense of insanity 
is raised, the response of the government may be one or 
the other, or both, alternatively, of two propositions: 
First, the government may contend that at the time 
of the alleged crimes the defendant had no mental disease 
or defect; or second, the government may contend that 
even if the defendant had a mental disease or mental defect at 
that time, that the alleged criminal offenses were 
not the product or result of that mental abnormality. 
The burden is on the government to establish beyond 
a reasonable doubt whatever position it takes on 
this issue. 


"In order for a person to be relieved of responsi- 
bility for a crime by reason of insanity, first, he 
must have been suffering from a mental disease of (sic) 
a mental defect at the time of the crime, and second, 
his act must have been the product of thatrmental disease 
or mental defect." 


In contrast with these instructions, the Court rejected an in- 


struction proposed by defense counsel which would have unmistakeably 


placed upon the Government the burden of proof beyond a reasonable doubt’/ 


u/ Defense counsel proposed five instructions which are in the file trans- 
mitted by the District Court. The rulings of the Court are marked on 
the bottom of each request, and reported at Tr. 419-421. The Govern- 
ment did not propose any instructions, 


Defendant's Instruction No. 1 requested a jury charge "that the prosecu- 
tion mist prove to you beyond a reasonable doubt that the defendant not 
only committed the crimes for which he has been indicted, but must also 
prove to you beyond a reasonable doubt that at the time of the alleged 
erimes the defendant was not suffering from a mental disease or defect 
and that the alleged crimes were not a product of mental disease or¢-: 
aerect.” 

The Court also undertook, in the course of its instructions on 
insanity, to summarize the testimony of the expert witnesses. At an 
early point, the Court stated (Tr. 460): 

"The psychiatrists who testified differed in their 
opinions, that is to say, the psychiatrist who testified 

for the defendant differs in his opinion from the opin- 

ions given by the two psychiatrists for the government," 

No mention was made of the contradictory bases for the opinions of the two 
psychiatrists that testified for the Government, or of the fact thet the 


testimony of the psychologist supported the defense. 


Subsequently, the Court, after informing the jury (Tr.; 465) 


that they were to be guided by their "own recollection of what was said", 
commented at greater length on the testimony of each expert (tr. 465-466) 


as follows: 


15/ The remainder of Defendant's Instruction No. 1, which the Court marked 
"denied" but stated (Tr. 419)"I am going to tell them this substan- 
tially, but... not... in this form", was in the same vein ex- 
cept that the omission of the word "not" near the end of the proposed 
instruction would seem to require the Government to prove beyond a 
reasonable doubt "that the crime or crimes were a product of a 
mental disease or defect" rather than that they were not, Defend- 
ant's Instruction Nos. 4 and 5 related to specific. aspects of the 
insanity defense, and were covered in the charge given. 


"Now, it is my recollection that Dr. Agter, a 
psychiatrist, testified for the defendant. He said 
that the defendant suffers from a mental illness knomm 
as antisocial reaction and further he said that in 
his opinion, what the defendant did on the day in 
question was the product of such mental illness. 


"Dr. Owens, a psychiatrist, testified for the 
government and he said, according to my recollection, 
that on the day in question the defendant was suffer- 
ing from a mild mental disorder known as sociopathic 
personality and that, in his opinion, .what the defend- 
ant did on December 15, 1962, had noe connection with 
his mild mental disorder. In other words, his opin- 
ion was that-cthere-was:no .connection-between: the: defend- 
ant's acts on December 15, 1962, and his mild mental 
disorder, 


"Dr. Hamman, a psychiatrist, testified for the 
government that, in his opinion, what the defendant 
did was not a product of his mental illness. 


"Dr. Elizabeth Stewart, a psychologist, testified 
for the defendant in response to the various tests 
she had made, She has testified so recently, only 
this morning, that I shall not attempt to state what 
she testified to." 
Both Dr. Owens and Dr. Hamman testified after Dr. Stewart, yet 
their testimony for the Government was emphasized by summarization while 


that of Dr. Stewart was not for the stated reason that it had occurred 


"so recently". The opinion of Dr. Owens that defendant's mental disease 


was "mild" was mentioned three times, but no mention was made of the 

opinion of Dr. Agrer that it was relatively’serious. And, by summarizing the 

testimony of Dr. Owens and Dr. Hamman in terms of ultimate conclusions, 

the contradictory bases for their conclusions were obscured. No attempt 

was made to summarize appellant's own testimony on the insanity issue. 
Following its instructions on the defense of insanity, the Court 


charged the jury with respect to appellant's claim that he had acted in 
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defense of Leonora Miles (Tr. 470-474). These instructions were almost 
| 


altogether in terms of what the jury must affirmatively find, rather than 
of what the Government had the burden of disproving beyond a reasonable 


doubt. Thus, the jury was instructed that: 


"First, in order that the shooting may be excusable, 

on the ground of being in defense of another, it 

mst appear to the jury from the evidence that the 
defendant had reasonable cause at the time of the 
shooting, or reasonable grounds to believe and’in good » 
faith did believe that Léonora Miles was in imminent danger 
of death or..serious bodily injury at the hands of Jerome Taylor 
. . . In other words, it myst appear that the de- 
fendant acted upon an honest conviction of necessity 
for protection from imminent and pressing danger at 
the time the shooting was done. 


"Second, it must appear that the person whom 
the defendant aided was not the aggressor in the 
fight, or it must appear to the defendant that 
she was not the aggressor. ... 

° | 

"Third, it myst appear that the defendant used no | 
more force than appeared under all the circumstances, — 
in the exercise of judgment, reasonable at the time 
and place to be necessary to avert the injury about 
to be inflicted on the person defended. ... 


HHH H HH 


"Tf the jury finds that Leonora Miles was in 
imminent danger, either actual or apparent, of death 
or serious bodily injury at the handsof Jerome Taylor . 
and the defendant Russell L. Perry went to her defense | 
and fired the pistol in Leonora Miles' defense, using _ 
no more force than was reasonably or apparently necessary under 
the circumstances to protect Leonora Miles, then 
the shooting would be justifiable in defense of 
Leonora Miles." (Tr. 471-473; emphasis added. ) 


Only at the end, and then in ambiguous circumstances, was any 


mention made of the requirement that the Government prove beyond a reason- 


able doubt that. appellant had not acted justifiably in defense of Leonora. 


. 


Miles (Tr. 473): 


"Members of the jury, if you believe that the 
defendant acted in self-defense or, rather, in de- 
fense of Leonora Miles as I have explained that 
to you, or if you have a reasonable doubt as to 
whether he did, then you would find him not guilty. 
But if you believe and believe beyond a reasonable 
doubt that the defendant was not acting in lawful 
defense of Leonora Miles, as I have explained that 
to you, then you would find the defendant guilty, 
provided you find him otherwise guilty beyond a 
reasonable doubt." 


See, also, Tr. 474. 


follows: 


Defendant's Instruction No. 3 would have charged the jury as 


"The jury is instructed that in using force in 
defense of a third person, the person using the 
force may use so much force as reasonably appears 
necessary, and he is not required to nicely gauge 
the proper quantum (amount) of force; nor is it 
necessary that the danger be actual if the accused 
person had reason to believe it was actual and 
imminent." 


Although the Court marked this proposed instruction as having been granted 


in substance (see Tr. 420), in fact the jury was not informed that appell- 


ant was not required "to nicely gauge the proper quantum (amount) of force” 


either literally or in words to that effect. Rather, as appears from the 


quotation on p. 19 above, the jury was charged that appellant could use 


"no more force than appeared under all the circumstances, in the exercise 


of judgment, reasonable at the time and place to be necessary to avert the 


injury about to be inflicted on the person defended." 


After completion of the instructions, counsel both for the 

. Government and for appellant stated that they had no objections or 

requests (Tr. 475). i 
5. Pre-Trial Proceedings, Although appellant was arrested 

and charged on December 15, 1962, the indictment against him was not 
returned until March 4, 1963 and he was not arraigned until March g, 
1963. At that time, he entered a plea of not guilty, counsel appearing 
for purposes of the arraignment only stated that appellant was merreseed 
by another attorney and trial was set for April 21, 1963 (Tr. of March 8 
and April 23, 1963 proceedings, p. 2). On April 16, 1963, appellant ap- 
plied for and was granted leave to proceed in forma nome, and on 
attorney was appointed to represent him. When appellant appeared before 
Chief Judge McGuire on April 23, 1963, his appointed counsel was riot 
present and the Court continued the trial date until May 21, 1963 on the 
basis of information that "Mr. O'Donoghue was appointed to that case on 
Friday so it will have to be taken off." (Ibid.) So far as the trans- 
eript reveals, this action was not requested by either appellant or the 
Government, and neither openly objected. The Clerk's Memorandum for 
that date on the "jacket" also states that the appointment of Mr. | 
O'Donoghue was vacated, appellant's bond was surrendered and defendant 
was committed to jai1.29/ : 


Another attorney was appointed to represent appellant on April 


25, 1963. On the same day, appellant filed a handwritten motion for a 


‘ 


16/ ‘Appellant -has been imprisoned ever since. An order authorizing ap- 
pellant's release on bail in the amount of $2,000 was entered on March 
25, 1964, and appellant is attempting to secure bond in that amount. 


mental examination. In that motion, appellant requested that he "be 
committed to the custody of a qualified psychiatrist of his choice for 

@ period of 90 days at an! institution or elsewhere designated by this 
Court, for the purpose of a psychiatric examination", and that "should 
the Court deny the defendant his right to an examination by a psychiatrist 
of his choice, that the defendant be committed to a public institution 
for a period of 90 days" for such an examination by the staff of the 
institution. Although the motion was handwritten, it can easily be read, 
states in detail the circumstances believed to justify a mental examina- 
tion, and asserts that denial of an examination by a psychiatrist of 
appellant's own choice would constitute self-incrimination and deprive 
him of due process of law in violation of his Constitutional rights. 

A hearing on this motion was held on May 3, 1963, at which 
appellant appeared, but the attorney appointed to represent him did not. 
At the commencement of the hearing, the Court noted the absence of ap- 
pellant's attorney (for reasons not known to the Court), and stated that 
the hearing on the motion would be continued for two weeks in the hope that 
the attorney would be available at that time. Appellant requested the 
right to represent himself on the motion, and stated that in view of the 
evidence of mental illness, the Court had no discretion to deny the motion. 
Government counsel contended that the motion should not be decided without 
hearing appellant's counsel as "this is*too serious'.a matter ‘to be con- 
sidered on a ‘pro se motion without counsel present". Appellant also 
argued that he was entitled toa psychiatrist of his own choice "for 


the purpose. of getting’ an unbiased opinion" and so as not to be placed. 


in the position of giving evidence to a government employee. The court 
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apparently had not read and did not read appellant's motion, and continued 


the hearing for two weeks as suggested by the coger (Transcript 


of May 3 and May 17, 1963 proceedings, pp. 1-6). 

The continued hearing was held on May 17, 1963, Once again 
counsel appointed to tepresent appellant did not appear, for meaner un- 
explained in the record, Appellant was requested by the Court to "tell 
me what it is about", and stated that he was "requesting [to] be sent ire) 
St. Elizabeths Hospital for a ninety-day period for psychiatric’ examina- 
tion", He then related some of his past history of mental Taaness which 
had been set forth in his handwritten motion, This time, the Assistant 
U. S. Attorney conceded that "he has made a prima facie showing" and did 
not oppose the motion, presenting an order which he had already prepared 
granting the motion. At the request of the Assistant U. S. attorney, 
the trial date of May 21, 1963 was "taken off". An order was entered 


committing appellant to St. Elizabeths for up to 90 days, (Id., at pp. 7-9) 


17/ "The Court: What is it asking for? It is pages of 
handwritten matter. 


"ye, TITUS [Ass't U.S, Atty.]: Yes, your Honor, this 
is why I suggested to the Court it seems to me so important 
to have his lawyer here. I see no reason why lawyers are 
appointed if they don't come to court to represent their 
client's interests, and I don't think the Court should be 
burdened with a handwritten motion, unrepresented by his 
lawyer. 


"THE COURT: He was appointed only a few days ago. 


"MR, TITUS: Yes, your Honor, and since he was appointed 
only a few days ago, that is the reason why I suggested a 
continuance so he-could look into this matter." (Trans- 
eript of May 3 and May 17, 1963 proceedings, p. 6.) | 


The prior appointment of counsel was vacated and the third 
such appointment made, on'May 22, 1963. The counsel then appointed repre- 
sented appellant through the trial. The report of the mental examination 
was filed on August 19, 1963, and trial was set for and commenced on 
September 17, 1963. A motion to dismiss the case because of the delay 
in bringing appellant to trial was made just before trial commenced, at 


which time defense counsel pointed out that his principal witness -- 


Leonora Miles -- had died on August 4, 1963 (Tr, 5-7). The motion was 


denied, 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES INVOLVED 
The relevant constitutional provisions, statutes and rules are 


set forth in an Appendix. 


STATEMENT OF POINTS 


The District Court erred in the following respects: 

1. In failing to exclude, under the Mallory Rule, evidence of 
two confessions made by appellant to bhe police while being held during 
a period of unnecessary delay prior to being taken before a committing 
magistrate. 

2. In instructing the jury in terms of what must affirmatively 
be established by appellant in order to sustain the defense of insanity, 
thus placing the burden of proof on appellent or confusing the jury as 
to the burden of proof. 

3. In instructing the jury in terms of what mst affirmatively 


be established by appellant in order to sustain the defense of justifiable 
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defense of another, thus placing the burden of proof on appellant or 


confusing the jury as to the burden of proof. 

4. In refusing to instruct the jury that, although a perecn 
is entitled to use only so much force as reasonably appears necessary in 
defense of another, "he is not required to nicely gauge the proper 
quantum (amount) of force". 

5. In commenting upon the evidence relating to the defense of 
insanity in a manner that distorted the evidence and singled out aspects 
of the evidence favorable to the prosecution while ignoring evidence 
favorable to the defense. 

6. In refusing appellant's request for a mental examination by 
a psychiatrist of his own choice, and compelling appellant to De examined 
by Government doctors in order to obtain any mental examination at all. 

7. In hearing and deciding appellant's prose motion for a 
mental examination despite the failure of appellant's appointed counsel 
to appear and assist appellant, thus depriving appellant of the Meetovance 
of counsel at a critical stage of the proceedings against him, 

8. In denying appellant's motion to dismiss the indictment 


because he had been denied his right to a speedy trial. 


SUMMARY OF ARGUMENT 


I, By 6:00 A. M, of the day of the shooting, the police had 
appellant's admission that he shot Jerome Taylor, the gun used by appellant, 
and the witnesses to the shooting, and had visited the scene of the shoot- 
ing. Instead of taking appellant before a magistrate, he was taken to 


the scene of the crime and questioned, returned to the police station for 


further questioning resulting in an oral confession at 6:30 or 6:40 A, M., 
and turned over to the Homicide Squad for further interrogation resulting 
in a written confession signed at about 8:30 A. M, Evidence of the oral 
and written confessions, detrimental to appellant's defense that he acted 
justifiably in defense of Leonora Miles, was introduced at trial in viola- 
tion of the Mallory Rule. 

II. Many of the instructions to the jury respecting the defense 
of insanity were phrased in terms of what the evidence must affirmatively 
establish or the jury mst find in order to sustain the defense in a manner 
which placed the burden of proof on appellant. As this Court has held in 
mumerous cases, this error was not cured by other instructions to the ef- 
fect that the Government had the burden of proof beyond a reasonable 


doubt on the insanity issues, as at best such instructions merely created 


conflict and confusion which may have left some or all of the jurors in 


doubt as to the burden of proof, 

III, The same error occurred in instructing the jury with re- 
spect to appellant's defense that the shooting was a justifiable act in 
defense of Leonora Miles. Moreover, the conflicting instructions that 
the Government had the burden of proof on this issue were fewer and more 
ambiguous than those given in connection with the insanity defense. 

IV. While a person may not use more force than reasonably ap- 
pears to be necessary under the circumstances in defense of another, he 
is not expected to exercise a cool and detached judgment so as to nicely 
measure the degree of force that may be appropriate. An instruction re- 


quested by. appellant which would have made this clear to the jury was not 


Fy) oF 


given either in the language requested or in its fair equivalent. This 


was particularly prejudicial to appellant under the eireumstances of the 
case, | 

V. Although federal judges may comment upon the evidence in 
their jury instructions, they may not distort the evidence or single out 
aspects favorable to the prosecution to the exclusion of aspects favorable 
to the defense: Comments by the court below emphasized that conclusions 
of two of the three psychiatrists that testified were unfavorable to appell~ 
ant, but ignored the square conflict in the testimony of the two as to 
their reasons for their conclusions, The court below also failed to sum- 
marize testimony by a psychologist favorable to appellant for stated 
reasons that tended to belittle the value of that testimony; failed to 
summarize testimony by appellant in his behalf on the insanity issue; and 
emphasized testimony by one psychiatrist that appellant's spate disease 
was "mild" while ignoring testimony by another psychiatrist that it was 
relatively serious. : 

VI. Appellant requested a mental examination by a psychiatrist 
of his own choice, and by the staff of St. Elizabeth's only if that re- 
quest was denied, as it was, Thus, appellant -- a pauper -- vas denied 
a right that non-paupers may enjoy, aontrary to the scheme of 28 U.S.C, 
$1915, and the constitutional requirements of equal protection and due 
process of the laws, to place all litigants on an equal footing to the 
extent possible. In order to obtain any mental examination, appellant 
was forced to cooperate with Government ‘doctors and thus enable them to 


testify against him in contravention of his privilege against self- 


inerimination. Moreover, the prosecuting attorney took advantage of 
appellant's examination by the staff of St. Elizabeth's in a manner that 
would not have heen possible if he had been examined by a private 
psychiatrist. 

VII. Even if appellant did not have an absolute right to a 
mental examination by a psychiatrist of his choice, the District Court 
had discretion to afford him such an examination. Hence, his motion for 
a mental examination involved important issues affecting substantial rights, 
as to which he was entitled to the assistance of counsel. By holding the 
hearing on the pro se motion and deciding it despite the failure of appointed 
counsel to appear, appellant was deprived of his right to counsel at a 
erucial stage of the proceedings against hin. 

VIII. Appellant was not tried until nine months after his 


arrest. Almost three months elapsed before the indictment was returned, 


even though all the evidence was available to the Government on the day 


that the alleged offenses occurred, and further delay was caused by the 
failure of appointed counsel to represent appellant. In view of the great 
prejudice to appellant from the death of his principal witness -- Leonora 
Miles -- only six weeks before trial, even a relatively short delay suf- 
ficed to deprive appellant of his right to a speedy trial and to render 
the trial unfair. 


ARGUMENT 


The basic issues at the trial were whether the shooting of 
Jerome Taylor by appellant was justifiable under the circumstances in 
defense of Leonora Miles from a vicious attack by Taylor, and, if not, 
whether appellant's reaction to that attack was a product of Dental 
disease. We demonstrate below that appellant was seriously prejudiced 
in one or both of his defenses by a number of errors made by the District 
Court. Any one of those errors is sufficient to justify a reversal. When 
considered in combination, the necessity of a reversal is even more appar- 
ent, particularly since the prejudicial effect of some of the errors was 


aggravated by others. 


I, 
Appellant's Confessions Should Have Been 
Excluded from Evidence under the Mallory Rule 

With respect to this point, appellant desires the court to read 
the following pages of the trial transcript: 153-171, 230-237, 245-251. 

Appellant testified that Jerome Taylor made a enter attack 
upon Leonora Miles, choking her until she was gasping for preath and 
sagging to her knees; when efforts by appellant and others to stop Taylor 
had failed, appellant ran to get a gun; and when appellant returned with 
the gun and commenced shooting Taylor was leaning over Mrs. Miles in an 
attempt to get his hands on her again. Except for the situation 


when appellant returned with the gun, his testimony was substantially cor- 


roborated by that of Mrs. Taylor for the prosecution. See pp, 2-6, supra. 


This testimony was the basis for appellant's defense that he was justi- 
fied in shooting Taylor to protect Mrs. Miles. 

In attacking this defense, the prosecution relied heavily upon 
evidence concerning two statements or confessions made by appellant to 
the police after his arrest and before he was taken before a committing 
magistrate to be charged and advised of his rights pursuant to Rule 5 
F.R.Cr.P. Those statements either did not refer to the choking of Leonora 
Miles or did so in an ambiguous manner, did not refer to Taylor's attempt 
to get his hands on her again when appellant returned with the gun, and 
differed in various other details from appellant's trial testimony. See 
pp. 7-9, supra. While appellant attempted to explain that the statements 
made to the police were incomplete, they obviously were highly prejudicial 
to the defense. See Jones v. United States, 113 U.S. App. D.C. 256, 307 
F. 2d 397, 399 (1962). Thus, the prosecuting attorney, in his opening 
argument to the jury, contrasted appellant's trial testimony with his 
statements to the police, and emphasized that the latter had occurred 
shortly after the events in question when appellant's memory supposedly 


would be fresher and clearer (Tr. 426-428). And, he returned to the 


same theme in his closing argument to the jury (Tr. 449-450). 


The two statements thus used against appellant were made to 
the police at times when appellant was being held in violation of the 
command in Rule 5(a) F.R.Cr.P. that he be taken "without unnecessary 
delay before the nearest available commissioner" or other committing 


magistrate to be charged and advised of his rights, including his right 


not to make a statement and that, if made, a statement may be used 


18/ 


ggainst him. By 6:00 o'clock on the morning in question, ‘appellant 

had surrendered himself and the gun to the police, identified himself and 
admitted the shooting while refusing to answer any more emoctlers, and 
other police had visited the scene of the shooting and ascertained the 
witnesses.22 See p. 7, supra. The oral statement used against appellant 
was made some 30 or 40 minutes later, after appellant had been taken to 
the scene of the shooting and returned to the police station for question- 
ing, and the written statement used against appellant apparently was 
signed some two and one-half hours later after appellant had been turned 
over to the Homicide Squad and had undergone further interrdgation: It 
was still later, about five hours after the arrest, before appellant was 


taken before a committing magistrate. See pp. 7-8, supra. 


The circumstances revealed by this record are almost identical 


with those that led this Court, en bane, to hold that evidence of a 


18/ While such advice would not in itself make the statements admissible 
in evidence under the Mallory Rule, we note that there is no evidence 
inthe trectrd" thattthe,police advised appellant of these or his other 
rights. 


19/ As the practice in this jurisdiction is to have a committing magis- 
trate available at all times, the fact that the arrest occurred 
early in the morning does not justify the delay in taking appellant 
before such a magistrate. Tatum v. United States, 114 App. D. C. 
188, 313 F. 2d 579 (1962); Jones v. United States, supra, 307 F. 2d 
at 399. "If because of some extraordinary circumstances no magis- 
trates were available, it would not follow that questioning could 
continue." Coleman v. United States, 114 U. S. App. D.C. 185, 313 
F. 2a 576, 577 (1962); Mitchell v. United States, 114 U. S. App. iD, (Oe 
353, 316 F. 2d 354, 357 (1963). 


confession should have been excluded under the Mallory Rule, in Naples 


v. United States, 113 U. S. App. D. C. 281, 307 F. 2d 618 (1962). Immed- 


iately after being brought to the police station, Naples made incriminat- 
ing admissions just as did appellant when he voluntarily surrendered and 
admitted the shooting. "After the admissions by Naples, the police 
clearly were in position to present him before a committing magistrate. 
Available then was the further evidence to be supplied by the apartment 
manager who had discovered the body. The testimony of the coroner and 
that of the police at the scene could have been adduced." Here, too, the 
police had available not only appellant's admission that he had shot Jerome 
Taylor, but also the evidence that could have been adduced from the wit- 
nesses to the affair'and from the police at the scene, and thus "clearly 
were in position to present him before a committing magistrate." 

Instead of processing Naples through the "ordinary administrative 
steps" and taking him before a magistrate, he was taken -- some 15 or 20 
minutes after his initial admissions -- to the scene of the crime where he 
was caused to reenact the crime. In like fashion, appellant was taken to 
the scene of the shooting some ten minutes after he had surrendered and 
admitted the shooting, and, when he still refused after questioning to say 
anything further, the police, going even further than they had with Naples, 
returned appellant to the station for further questioning, obtained the 
oral statement used against appellant, removed appellant to the Homicide 
Squad where he was further interrogated, and obtained the written state- 
ment used against appellant. Naples was taken before a magistrate about 
three and one-half or four hours after his arrest, and appellant about 


five hours thereafter. 


=3oe 


This Court, sitting en bane and with only two Judges dissenting, 
held that testimony about Naples' statements and actions while reenacting 
the crime should have been excluded from evidence under the Mallory Rule. 
We submit that the same ruling should be made here, While we observe 
with deference that the Mallory Rule decisions by various manele of this 
Court are not always easy to reconcile, there usually are factual distinc- 


tions that could be deemed significant. But Naples is a recent en bane 


decision which has never been overruled, and we do not believe even the 


most imaginative mind can find any significant distinction between the 


relevant facts of that case and the relevant facts revealed iby this 


20/ 
record. 


There is one further matter that should be mentioned. While 
appellant's trial counsel objected on grounds of the Mallory; Rule to the 


testimony about appellant's oral statement or confession, he! did not ob- 
| 


ject when portions of the subsequent written statement were read into 
evidence. This Court has held that a Mallory Rule contention will not be 


noticed on appeal if the objection was not raised in the trial courv, in 


—  —— ———— ——— 


20/ While the Naples case is the closest on the facts that we have 
discovered -- unsurprisingly, since the facts here are almost 
identical with those in Naples -- numerous other decisions also 
support our position. Most important, of course, is Mallory itself, 
where the Supreme Court held that an arrested person "is not to be 
taken to police headquarters in order to carry out a process of in- 
quiry that lends itself, even if not so designed, to eliciting damag= 
ing statements to support the arrest and ultimately his guilt" and 
that "the delay must not be of a nature to give opportunity for the 
extraction of a confession," Mallory v. United States, 354 U. S. 
449, 494, 455 (1957). See, also, Short v. United States, Nos. 17689 
and 17691, slip opinion at pp. 12-15 (decided February 6, 1964); 
Gatlin v. United States, U.S. App. D. C: » 326 F. 2d 666, 672 
(1963); Mitchell y, United States, supra; Tatum v. United States, 


Supra; Jones v. United States, ra; Jackson v. United States, 106 
U. S. App. D. C. 396, 273 F. 2d 521 (1959); Watson v. United States, 


101 U. S. App. D. C. 350, 249 F. 2a 106 (1957). 


the absence of sufficient prejudice to justify an exercise of the Court's 


discretion to notice plain error. Williams v. United States, 113 U. S. 


App. D. C. 7, 303 F. 2a 772, 774 (1962); Blackshear v. United States, 102 


U. S. App. D. C. 289, 252 F. 2d 853 (1958); Lawson v. United States, 101 
U. S. App. D. C. 332, 248 F. 2d 654 (1957). 

In view of the fact that evidence of the one confession was 
objected to, however, there does not appear to be any real problem. The 
erroneous admission into evidence of the one confession is, in itself, 
enough to require reversal, whether or not the Court reaches the issue of 
whether the admission;of evidence of the subsequent confession was reversi- 
ble error. Thus, in Jones v. United States, supra, this Court reversed 
because of the erroneous admission of evidence of one confession, even 
though evidence of another confession had been properly admitted, and 
stated that: "A confession is a most persuasive form of proof. It is 
difficult to conceive its admission being non-prejudicial to the defendant 
under any circumstances." 307 F. 2d at 399. Similarly, in the Naples 
ease, supra, the conviction was reversed even though evidence of other 
confessions had been properly admitted. 

The admission of the first confession in this case plainly was 
prejudicial to appellant, even if it should be held that the second con- 
fession was properly before the jury in the absence of objection. While 
there was language in the second confession that possibly could be con- 
strued as stating that Jerome Taylor had choked Leonora Miles, there was 
no such language in the earlier confession. Also, the first confession 


contained a statement not found in the later one that Jerome Taylor had 


taken a "swing" at appellant when he returned with the gun, thus more 
elearly contradicting appellant's trial testimony that Taylor was again 
trying to get his hands on Mrs. Miles at that time than did — language 
in the second confession. See pp. 7-9, supra. : 

Should this Court deem it necessary to decide whether the error 
in admitting evidence of the second confession should be noticed, despite 
the failure to object below, we submit that the issue should be decided 
in the affirmative. We have demonstrated that the confessions were highly 
prejudicial to the defense, and that it was plain error to mami evidence 
of the confessions. Moreover, defense counsel at the trial naam 
was lulled into letting excerpts from the written confession be read into 
evidence without objection by the statement of the prosecuting attorney, 
at a preliminary bench conference, that he intended to use that confession 


only for impeachment purposes -- a use that may have been permissible 


under the decision in Tate v. United States, 109 U. S. App. D. Os abs}. 


283 F. 2d 377 (1960). Otherwise, his failure to object to aj subsequent 
written confession after objecting to an earlier oral confession is not 
understandable. After having led defense counsel to believe that the con- 
fession would be used only for impeachment purposes, and thus would not in 


2V/ 


itself constitute evidence of the facts, the Government is/in no position 
to contend that its erroneous introduction of portions of the confession 
into evidence should be ignored because no objection was raised at the 


time. 


21/ Southern Ry. v. Gray, 241 U. S. 333, 337 (1916); P pittips v. Mooney, 
126 A. 2a 305, 307 (D. C. Mun. Ct. App. 1956). 
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In Payton v. United States, 96 U. S. App. D. C. 1, 222 F. 2d 
794, 797-798 (C.A. D.C. 1955), this Court reversed a conviction because 
of the erroneous admission into evidence of a coerced confession and 
certain other errors by the trial court, none of which had been objected 
to by defense counsel, as the errors "affected substantial rights and 
deprived appellant of a fair trial. . . ." See, also, Surratt v. United 
States, 106 U. S. App. D. C. 49, 269 F. 2d 240 (1959). We believe that 


the same conclusion should be reached with respect to the erroneous ad- 


mission into evidence by the court below of the confession in question, 


particularly since the effect of that error was compounded by other er- 
rors with respect to appellant's defense that he had acted justifiably 
in defense of another. See pp. 39-42, infra. The result of these errors 
was to undermine drastically what otherwise would have been a very strong 


defense both factually and legally. 


II. 
The Instructions to the Jury Improperly Placed The 


Burden of Proof of Insanity Upon Appellant Or Were 
Erroneously Confusing on That Issue 


With respect to this point, appellant desires the Court to read 
Defendant's Instruction No. 1 and the following pages of the trial trans- 
cript: Tr. 459-465, 467-469. 

Ever since Davis v. United States, 160 U. S. 469 (1895), it has 
been settled that the Government has the burden in the federal courts of 
proving sanity beyond a reasonable doubt, whenever there is sufficient 


evidence to raise the issue. In Wright v. United States, 102 U. S. App. 


D. C. 36, 250 F, 2d 4, 11 (1957), the jury was so instructed but also was 
instructed to return a verdict of not guilty by reason of ae "if 
you find" that the defendant's acts were the product of a mental defect 
or disease. The "reasonable doubt" instruction was then eee This 


Court held that error had been committed, because of "danger that the 


jury might infer from the contrasting treatment of the two possible ver- 


dicts that, in order to acquit by reason of insanity, it would be neces- 
sary for them to reach the affirmative conclusions that Wright was insane 
at the time of the crime and that the act was the product of the illness." 
Ibid. 

The same result was reached in Carter v. United States, 102 
U. S. App. D. C. 227, 252 F. 2d 608, 614-615 (1957), where the trial court 
"emphasized the theme that, in order to acquit, the jury must reach cer- 
tain findings" and somewhat later "told the jury the purden was on the 
Government to prove sound mind beyond a reasonable doubt." “The same 


result was reached in Issac v. United States, 109 U. S. App. D. C. 34, 


284 F. 2d 168, 170-171 (1960), where there were numerous statements in 


the charge to the effect that the Government had the burden of proof 
beyond a reasonable doubt on the insanity issue and numerous other state- 
ments to the effect that the jury must find that the elements of the 


defense existed. This Court there stated, 284 F. 2d at 171, that: 


"The two conflicting views of the law, the erroneous 
and the correct, as to the burden of proof were re- 
peated several times in this charge. We cannot specu- 
late that the correct statements obliterated in the 
minds of the jurors the repeated erroneous statements. 
We recognize that the problems posed by the burden-of- 
proof rule in respect to the defense of insanity are 


somewhat difficult, but the rule of law is plain and 

absolutely certain. It should be made plain and cer- 

tain to juries in such cases." 

The view of the above-cited cases was adopted by this Court, 
en banc, in Blocker v. United States, 110 U. S. App. D. C. 41, 288 F. 2d 
853, 855-856 (1961), including the above quotation from Issac which was 
quoted with approval. In Blocker, the trial court first instructed that 
the Government had the burden of proof beyond a reasonable doubt, then 
instructed in terms of "where it is found", "you must find" and "if you 
find" certain things, the defendant would be relieved of responsibility 
for his crime by reason of insanity, and then once again instructed that 
the Government has the burden of proof beyond a reasonable doubt. The 
conviction was reversed because the jurors, or some of them, may have 
followed the erroneous rather than the correct portion of the instructions. 

The error which this Court thus has repeatedly condemned was 
nevertheless committed once again in this case, in the face of an instruc- 
tion proposed by appellant which would have unmistakeably placed the burden 
of proof upon the Government. See pp. 15-17, supra. As in Issac, the 
court below gave numerous instructions to the effect that the Government 
must prove sanity beyond a reasonable doubt, but also gave numerous in- 
structions to the effect that defendant's acts "must have been" the product 
of mental disease in order to relieve him of responsibility for the alleged 
crimes. Particularly in view of the conflict of evidence on the insanity 
issue (see pp. 10-15, supra), these confusing instructions were highly 


prejudicial to the defense and constitute plain error requiring reversal 


by this Court. "A conviction ought not to rest on an equivocal direction 


to the jury on a basic issue." Bollenbach v. Ynited States, 326 U. S. 
607, 613 (1946). 


III, 


i thi roper lac 
Burden of Proof of Justifiable Defense of Another 
Upon Appellant or Were Erroneously Confusing on That 


Issue 


With respect to this point, appellant desires the Court to read 


the following pages of the trial transcript: Tr. 470-474. 

Once sufficient evidence to raise the defense of defense of 
another is raised in the Federal courts, the Government alse has the 
burden of proving beyond a reasonable doubt that the actions of the de- 
fendant were not justifiable because taken in defense of aoe Frank 
v. United States, 42 F. 2d 623, 627-629 (C. A. 9, 1930); see Davis v. 
United States, supra, at 487. Thus, the principles stated in the cases 
with regard to instructions on the burden of proof as to the defense of 
insanity, Part II supra, are equally applicable to instructions on the 


burden of proof with respect to appellant's defense that hig actions 
mea ara : a5 LY, 
were justifiably taken in defense of Leonora Miles. 

The instructions of the Court below on this defense, like its 
instructions on the insanity defense, both correctly instructed the jury 
that the Government had the burden of proof beyond a reasonable doubt and 

| 
incorrectly instructed the jury that it must affirmatively find the neces- 
sary elements of the defense. See pp. 19-20, supra. However, the instruc- 


tions on this defense, while perhaps less confusing than the instructions 


on the insanity defense, even more definitely tended to place the burden 


22/ See State v. Strawther, 342 Mo. 618, 116 S.W. 24 133, 138-139 (1938) 
State v. Malone, 327 Mo. 1217, 39 S.W. 2d 786, 789-793 (1931); Hill 
v. State, 212 Ind. 692, 11 N.E. 2d 141, 145 (1937); People v. Shanley, 
49 App. Div. 56, 63 N.Y.S. 449 (1900). 


of proof upon appellant. They were phrased throughout in terms of what 
the jury mst find, etc., until the very end where there were a couple of 
short references to the Government's burden of proof beyond a reasonable 
doubt. 

Trial counsel for defendant did not request instructions rele- 
vant to this issue, and did not object to the instructions given. It is 
difficult to conceive; however, of any error that could be more prejudicial 
to a defendant than instructions depriving him of the right to have all 
aspects of the case against him proven beyond a reasonable doubt. The 
error of the trial court, we believe, was both plain and prejudicially 
affected substantial rights. In these circumstances, the Court should 
exercise its right to notice plain error, Rule 52(b) F.R.Cr.P., and hold 


that the instructions! in question constitute reversible error. See Barry 


v. United States, 109 U. S. App. D. C. 301, 287 F. 2d 340 (1961). 


IV. 


The Jury Should Have Been Instructed That The 


Amount of Force Necessary to Prevent an Assault 
On Another Need Not Be Closel uged 


With respect to this point, appellant desires the Court to read 
Defendant's Instruction No. 3 and the following pages of the trial trans- 
eript: Tr. 471-473. 

Appellant proposed an instruction whereby the jury would have 
been charged that, although a person is entitled to use only so much force 
as reasonably appears necessary in defense of another, "he is not required 


to nicely gauge the proper quantum (amount) of force. . . ." The District 


Court stated that the proposed instruction was granted in substance, and 


did cover portions of the proposed instruction in its charge. The charge 
did not, however, inform the jury that appellant was "not required to 
nicely gauge the proper quantum (amount) of force" either in those words 
or in words that could be deemed a fair equivalent. See pp. 19-20, supra. 

This was error. The law is, as stated in 1 Wharton, Criminal 
Law and Procedure 701-702 (1957 ed.), that "in the heat of conflict, or 
in the face of impending peril, a person cannot nicely gauge the proper 
quantum of force necessary to repel the assault, and he will not, there- 
fore, be deemed guilty of exceeding his rights unless the force was so 
excessive as clearly to be vindictive under the circumstances of the 
case, "23/ The essence of the matter was succinctly stated by Mr. Justice 
Holmes in Brown v. United States, 256 U. S. 335, 343 (1921), when he ob- 
served that: "Detached reflection cannot be demanded in the presence of 
an uplifted knife." 

The instruction given -- "it must appear that. the defendant 
used no more force than appeared under all the circumstances, ip the 
exercise of judgment, reasonable (sic) at the time and place to be 
necessary"'24/ -- did not suffice, we believe, to bring home to the 


23/ See, also, Perkins, Criminal Law 885 (1957 ed.); 4 Am. Jr., Assault 
& Battery, at p. 152; 6 C.J.S,, Assault & Battery, at p. 950; Sikes 
v. Commonwealth, 304 Ky. 429, 200 S.W. 2d 956, 959 (1927); Frew 
v. Teagarden, 111 Kan. 107, 205 Pac, 1023, 1025 (1922); State v. 
Maney, 194 N.C. 34, 138 S. E. 441, 443 (1929). 


Tr, 472. It should be noted that this instruction was as one of 
those which erroneously placed the burden of proof upon appellant. 

See Part III, supra. Hence, the prejudice to appellant was: compounded. 
While other instructions also related to this issue, ey | were no 
more favorable to appellant. 


jurors the fact that the law takes into account the difficulty of proceed- 
ing cooly and reflectively in moments of danger, and therefore that they 
should also take that fact into account in deciding whether the amount of 
force employed by appellant was reasonable under the circumstances. In 
requiring the "exercise of judgment" without the requested explanation, 
the trial court went almost as far as instructions, condemmed: by the Supreme 
Court, requiring the deliberation exercised by a judge or a jury. Hickory 
v. United States, 151 U. S. 303, 313-316 (1894); Allen v. United States, 
150 U. S. 551, 560-562 (1893). 

The need for the requested instruction was particularly great 
in the instant case because the use of a gun to stop a person from choking 
another probably would be thought by most people to be excessive if 
judged in cold blood. It might not be thought excessive, however, if 
the excitement and passions of the moment are firmly kept in mind, and 
the realization is brought home that a nice calculation of the proper 
amount of force was not required of appellant. While appellant's trial 
counsel did not object to the instructions given, he did bring the matter 
to the attention of the District Court by his proposed instruction and had 
been informed that that instruction had been granted in substance. Under 
the circumstances, and in view of the prejudice to appellant's substan- 


tial rights, the plain error of the lower court should be noticed on this 


appeal. See MeAffee v. United States, 70 U. S. App. D. C. 21, 105 F. 2d 


21, 29-30 (1939); Meadows v. United States, 65 U.S. App. D. C. 275, 82 


F. 2d 881, 884 (1936). 
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Vv. 
he Comments by the District Court upon the Evidence 


Regarding Insanity Were Inaccurate and Prejudicial 
to Appellant. 


With respect to this point, appellant desires the Court to read 
the instructions to the jury at pages 460, 465-466 of the trial transcript, 


and to compare those instructions with the testimony reported at pages 


199-202, 258-261, 264-266, 277, 293-294, 307, 321-323, 396-398, 402-403, 


407-409, 412-417 of the trial transcript. 

In the federal courts, the trial judge may comment upon the evi- 
dence by drawing the attention of the jurors "to the parts of it which he 
thinks important" and "he may express his opinion upon the facts, provided 
he makes it clear to the jury that all matters of fact are submitted to 
their determination." Quercia v. United States, 289 U. S. 466, 469 (1933). 
But, this "privilege of the judge to comment on the facts has its inherent 
limitations. His discretion is not arbitrary and uncontrolled, but judicial, 
to be exercised in conformity with the standards governing the judicial 
office. . . . He may analyze and dissect the evidence, but he may not 
either distort or add to it." Jd. at p. 470. Accord, Blunt v. United 
States, 100 U. S. App. D. C. 266, 244 F. 2d 355, 365 (1957), Moreover, 
the trial judge may not single out and emphasize evidence favorable to the 
prosecution, while ignoring evidence favorable to the defense. Allison 
v. United States, 160 U. S. 203, 213 (1895); Meadows v. United States, 65 
U. S. App. D. C. 275, 82 F. 24 881, 884-885 (1936). Because of the 
great weight given by jurors to comments by the trial judge, errors in 


commenting upon the evidence normally are not cured by instructions to 


the effect that the jury is the final judge of the facts and is not 
bound by the comments) of the trial court. Quercia v. United States, supra 
at 470, 472; Blunt v. United States, supra. 

We believe that the comments by the court below upon the evi- 
dence relating to the defense of insanity distorted the evidence and 
singled out aspects of the evidence most favorable to the Government to 


the exclusion of aspects of the evidence favorable to appellant. 


1. All three psychiatrists who testified were of the opinion 


that appellant was suffering from a mental disease or abnormality at the 
time of the offenses charged. Dr. Agler testified to the ultimate conclu- 
sion that appellant's! action (the shooting of Jerome Taylor) was a product 
of his mental illness, while Dr. Owens and Dr. Hamman testified to ulti- 
mate conclusions that appellant's action was not a product of his mental 
illness. But when it: came to the reason for those ultimate conclusions, 
Dr. Owens and Dr. Hamman contradicted each other. Dr. Owens concluded 
that appellant's action was not a product of his mental disease because 
it was not impulsive in nature, while impulsive reactions in times of 
stress is a characteristic of the disease. Dr. Hamman, on the other 
hand, thought that appellant's action was not a product of his mental 
illness because it was an "impulsive act" which anyone might perform and 
which was not included by Dr. Hamman within the characteristics of the 
mental disease. Dr. Agler agreed with Dr. Owens that the characteristics 
of the disease included impulsive actions in times of stress, and agreed 


with Dr. Hamman that the shooting was an impulsive act. See pp. 11-13, 


supra. 
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At an early point in the instructions, the trial court commented 
that the "psychiatrists who testified fiffered in their opinions, that is 
to say, the psychiatrist who testified for the defendant differs in his 
opinion from the opinions given by the two psychiatrists for the govern- 
ment." See p. 17, supra. This obviously was a gross over-simplifica- 
tion prejudicial to appellant, in view of the testimony by all three 
psychiatrists that appellant had a mental disease and the conflicting 
reasons stated by the two psychiatrists who testified on behalf of the 
Government for their conclusion that defendant's action was not a product 
of that mental disease. Subsequently, the trial judge summarized the 
testimony of the three witnesses only in terms of their ultimate conclu- 
sion, so as to give the impression that they were two to one against 
appellant, without mentioning that the majority of the psychiatrists 
supported appellant on all essential aspects of his insanity defense in 
so far as the reasons for their conclusions were concerned. See pp. 17- 
18, supra. Nor was any mention made of the fact that if Dr, Owens had 
agreed with Dr. Hamman concerning the nature of defendant's act, and if 
Dr. Hamman had agreed with Dr. Owens concerning the nature of the dis- 
ease, both Government witnesses would have reached the same ultimate 
conclusion as did Dr. Agler that the act was a product of the, disease. 

This Court has indicated that the basis for the opinions or 
conclusions. of an expert with respect to the elements of the defense of 


insanity are more important than the conclusions themselves or the "labels" 


attached to such conclusions. See Hightower v. United States, U. S. 
| 


App. D. C. - , 325 F. 2d 616, 618-619 (1963), and cases there cited. 


Certainly, they are no less important. See Martin v. United States, 


U. S. App. D. C. > 284 F. 2d 217, 218 (1960). By singling out the 


conclusions and ignoring the reasons, the comments by the trial court 
distorted the evidence in a manner that was most prejudicial to appellant. 

2. The testimony of Dr. Stewart, a psychologist, supported 
all elements of the insanity defense -- both in terms of the ultimate 
conclusions reached and in terms of the reasons for those conclusions. 
See p. 12, supra. When the trial court first referred to the conflict 
in the opinion of the psychiatrists, no mention at all was made of the 
testimony by the psychologist. After purporting to summarize the testi- 
mony of the psychiatrists, the trial court noted that Dr. Stewart had 
testified for appellant but did "not attempt to state what she testified" 
because she "has testified so recently, only this morning." See p. 18, 
Supra. 

In view of the fact that the trial court did attempt to state 
what Dr. Owens and Dr. Hamman had testified, even though they testified 
for the Government after Dr. Stewart testified for the defense, the 
reason given for not summarizing the testimony of Dr. Stewart is hardly 
convineing and served only to denigrate the importance of her testimony 
in the eyes of the jury. This was particularly harmful to appellant 
because of the manner in which the prosecuting attorney, in his cross- 
examination and argument to the jury, had ridiculed the psychological 
tests conducted by Dr. Stewart by playing upon the inability of many lay 
persons to understand how meaningful conclusions can be drawn from descrip- 
tions: of "ink blots" and responses to other standard psychological tests, 


See pp. 14-15, supra. The "inherent unfairness" of such an attack upon an 
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cao: come by the Government and forced upon appellant is "compounded 
by the judge” in making comments which imply that "the testimony is of 
little worth". Blunt v. United States, supra, 244 F. ed at 364, fn. 23. 

3. Although appellant testified to a prior history of insanity 
and otherwise gave evidence bearing upon his defense of insanity, and 
such evidence is entitled to consideration by the jury as well as the 
opinions of expentam’ the trial court did not include a summary of ap= 
pellant's testimony in its comments upon the evidence relating to the 
defense of insanity. See pp. 10, 18, supra. 


4. In its one paragraph summary of the testimony by Dr. Owens, 


the trial court noted three times that appellant's mental disorder had 


been characterized as "mild" by Dr. Owens. No mention at all was made, 
however, of Dr. Agler's characterization of appellant's mental disorder 
as relatively serious. See pp. 11, 18, supra. | 

5. While trial counsel for appellant did not object to the in- 
structions in question, in Meadows v. United States, supra, 82 F, 2d at 
884, this Court held improper comments upon the evidence to constitute 
plain error which could and should be noticed on appeal despite the 
failure to object below. So, too, in Jenkins v. United States, No. 18032 
(decided February 13, 1964), this Court considered a contention that the 
trial judge improperly commented on the evidence even though no objection 


had been made below and the conclusion was reached that the comments in 


question did not require reversal after consideration upon the merits. 


25/ Martin v. United States, supra, 284 F. 2d at 218. 


Even if one or more of the comments below taken alone might not be con- 
sidered sufficiently prejudicial to justify notice by this Court in the 
absence of objection below, we submit that the cumulative effect of those 
comments so prejudiced the defense as to require notice by this Court and 


reversal of the conviction. 


VI. 


Appellant Was Wrongfully Denied the Right to A Mental 
Examination by A Psychiatrist of His Own Choice 


With respect to this point, appellant desires the Court to read 
his Motion for Mental Examination and the following pages of the trial 
transcript: Tr. 275-278, 294, 401, 309-310. 

Appellant's motion for a mental examination at Government ex- 
pense requested that’ the examination be by a psychiatrist of his own 
choice, and that he be examined by the staff of a public institution only 
if denied the right to an examination by a psychiatrist of his own choice. 
By committing appellant to St. Elizabeths. for examination, the District 
Court in effect denied his request for examination by a psychiatrist of 
his own choice. 


An accused having adequate funds can, of course, employ a 


private psychiatrist to conduct a mental examination and, if qualified 


as an expert, to testify in his behalf as to the results of that examina- 
tion. He is not compelled to cooperate with examinations by Government 


doctors who may subsequently testify against him in exchange for the 
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opportunity of having any mental examination at a11,28/ The statute govern- 


ing proceedings in forma pauperis, 28 U.S.C. $1915, has been construed to 
permit an appeal in forma pauperis whenever a paid appeal could be taken 
by a non-pauper. Coppedge v. United States, 369 U. S. 438 (1962). "In 
so holding we have been impelled by considerations ... that 4+ is our 
duty to assure to the greatest degree possible, within the statutory 
framework for appeals created by Congress, equal treatment for every 
litigant before the bar." Id., at 446-447. That "duty" is grounded in 
the constitutional guarantees of equal protection and due pro¢ess of the 
law. JId., at 447, fn. 13, and cases there cited. See, also, Douglas v. 
California, 372 U. S. 353 (1963). 

In order to afford paupers equal treatment with other accused 
persons "to the greatest degree possible, within the statutory framework 


for [mental examinations] created by Congress",2//Section 1915 should 


26/ We note that the Government itself has employed the services of 
private psychiatrists in preference to those on the staffs of Govern- 
ment institutions. See Naples v. United States, 113 U. S$. App. D. C. 
281, 307 F. 2d 618 (1962); Edmonds v. United States, 104 U. S. App. 
D.C. 144, 260 F. 2d 474 (1958). 


18 U.S.C. 84244 authorizes the federal courts to "cause the accused, 
whether or not previously admitted to bail, to be examined as to 
his mental condition by at least one qualified psychiatrist" at 

"a suitable hospital or other facility to be designated by the 
court." 24 D. C. Code $301(a) authorizes the commitment! of an 
accused "to the District of Columbia General Hospital or! other 
mental hospital designated by the court . . . for examination and 
observation . . . by the psychiatric staff of said hosp¢tal. id 
Hence, the "statutory framework" apart from 28 U.S.C. $1915 does 
permit examination of an accused by other than Governnent psychia- 
trists at Government hospitals. 
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similarly be interpreted to afford paupers the same right as that en- 
joyed by non-paupers to select private psychiatrists in preference to the 
staff of public institutions. Denial of that right should be held to be 
reversible error, at least where prejudice to the accused results. See 
Naples v. United States, 113 U. S. App. D. C. 281, 307 F. 2d 618, 624 
(1962); Carey v. United States, 111 U. S. App. D. C. 300, 296 F. 2d 422, 
425 (1961). 

The prejudice to appellant from denial of his request for 
examination by a pshchiatrist of his own choice was not limited to the 
adverse testimony by two of the psychiatrists from St. Elizabeths on 
the issue of whether appellant's acts were a product of his mental dis- 
ease, which testimony was based in large measure upon information that 
appellant was compelled to provide despite his constitutional right against 
self-incrimination. The prosecuting attorney was permitted, over initial 
objection, to attempt to discredit testimony (ineluding that by its own 
witness, Dr. Owens) that appellant was suffering from a mental disease 


by questions about the "sudden" or "overnight" classification of the 


abnormality in question as a mental disease. Pnolonged cross-examination 


sought to discredit the psychological tests and the conclusions from such 
tests even though the tests were administered by a Government psychologist, 
the conelusions were relied upon by all the psychiatrists including those 
that testified for the Government, and no attempt was made to introduce 
direct evidence that either the tests or the conclusions were invalid. 
Moreover, the prosecuting attorney elicited testimony that appellant 


“asked to come over to your hospital to be examined", in an obvious 


effort to lend credence to the adverse testimony as having come from 


experts that appellant himself had chosen. See pp. 13-15, su ra. 


This Court has referred to the "inherent unfairness" of similar 
actions by the Government. See Blunt v. United States, 100; U. S. App. 

D. C. 266, 244 F. 2d 355, 364, fn. 23 (1957). But sieheres a5 have been 
the propriety of the examination of the expert witnesses Syne Government 
under the circumstances, there can be no doubt about the aEnneics to ap- 
pellant -- prejudice that may not have occurred if he had been afforded 
an examination by a private psychiatrist of his own choice. Certainly, 
such a psychiatrist would not have been subject to attack See of the 
"sudden" nature of any change of policy by St. Elizabeths.. He may not 
have been open to the same sort of questioning with respect to psycholo- 
gical testing, and he probably would not have testified at all unless 

his testimony would have been favorable to appellant. 

We note that appellant, in the final hearing on his motion, 
stated only that he was requesting to be sent to St. Elizebeths,, con- 
trary to his written motion and his statement at the Raat Seis in 
which he made plain that he was requesting to be sent to St. Elizabeths 
only if denied his right to an examination by a psychiatrist of his own 
choice. See pp. 22-23, supra. While we do not believe that this state- 
ment by an uncounseled prisoner can be construed as a nies of his right 
to an examination by a psychiatrist of his own choice, ATE a construction 
would confirm the prejudicial denial of the right to counsel which is as- 


serted in the next Part of this brief. 


-52- 
VII. 


Appellant Was Denied His Right to Counsel In 
Connection with His Motion for a Mental 
Examination 


With respect to this point, appellant requests the Court to 


read the transcript of the proceedings on May 3 and May 17, 1963 (pp. 


1-9). 

Although the District Court was diligent in appointing counsel 
to represent appellant, the first two such appointments were abortive. 
Counsel initially appointed, on April 16, 1963, did not appear on the 
day the case was set for trial and the appointment was vacated and the 
trial date continued, Appellant filed his handwritten_pro_se motion for 
a mental examination on the same day that new counsel was appointed -- 
April 25, 1963. The. second attorney appointed did not appear to repre- 
sent appellant at the May 3, 1963 hearing on his motion, and at that time 
the hearing was continued after Government counsel urged that appellant's 
counsel should be heard before the motion was decided. Nevertheless, 
when the motion again came up for hearing on May 17, 1963 and appointed 
counsel again was not present, the motion was decided by an order committing 
appellant to St. Elizabeths for a mental examination. See pp. 21-23, 
Supra. 

Whether or not an accused has an absolute right to a mental 
examination by a psychiatrist of his own choice, the District Court 
plainly has discretion to afford him such an examination. See fn. 27, 

p. 49, supra. Thus, if appellant had been represented by counsel at the 


hearings on his motion for a mental examination, such counsel could have 
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undertaken to persuade the District Court that it was required to allow 


appellant a mental examination by a psychiatrist of his own choice, and 
that it should do so as a matter of discretion even if not required to 

dco so. Such assistance obviously would have been valuable. While the 
handwritten motion was neither illegiblemr unintelligible, it apparently 
was not read by the Court -- at least as of the time of the first hearing. 
When asked to explain his motion at the second hearing, appellant failed 
to mention his request for an examination by a psychiatrist of his own 
choice, and, of course, did not state the considerations that supported 
the request. 

The constitutional right to counsel attaches at any eritical 
stage of the proceedings, including those prior to trial, i) which the 
rights of the accused may be affected. White v. Maryland, 373 U5. Sy Be) 
(1963); Hamilton v. Alabama, 368 U. S. 52 (1961); Evans v. Rives, 75 
U. S. App. D. C. 242, 126 F. 2d 633, 641 (1942). Appellant requested the 
appointment of counsel. While he stated during the first hearing that he 
would like to represent himself on the motion in the absence of appointed 
counsel, he did not make such a statement during the second hearing and 
there is nothing in the record to demonstrate a knowing Rares of the 
right to counsel. Johnson v. Zerbst, 304 U. S. 458, 464-465 (1938); 
United States v. Tribote, 207 F. 2d 598, 602 (C. A. 2, 1961). Under the 
circumstances, therefore, the hearing and decision of appellant's motion 
without the assistance of counsel for appellant violated the Sixth Amend- 


ment of the Constitution and requires reversal of the conviction. 
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VIII, 
Appellant Was Denied His Right to A Speedy and 


Fair Trial 


With respect to this point, appellant desires the Court to read 
the transcript of the proceedings on March 8 and April 23, 1963 (pp. 1-2), 
the transcript of the proceedings on May 3 and May 17, 1963 (pp. 1-9), and 
pages 5-7 of the trial transcript. 

The potential key witness for appellant -- Leonora Miles -- died 
about six weeks prior to the trial. While the cause of her death is not 
disclosed by the record, she visited appellant at St. Elizabeths on July 
27 or 28, 1963, and hence at least could have testified if the trial had 
been held by that date instead of September 17, 1963 and thereafter. As 
the victim of the attack by Jerome Taylor and the person whom appellant 
was protecting when he shot Jerome Taylor, her testimony almost certainly 
would have carried great weight with the jury. Thus, if she had corrobor- 
ated appellant's testimony that Taylor was attempting to renew his assault 
upon her when shot by appellant, appellant may well have carried the day 
with the jury on that crucial factual issue despite the adverse testimony 
by Mrs, Taylor and the implications drawn by the prosecuting attorney from 


his confessions. 


The inability of appellant to call Mrs. Miles as a witness be- 


cause of her death prior to trial, therefore, was most prejudicial to the 
defense. While about three months of the nine-month delay between arrest 
and trial was occasioned by appellant's mental examination, almost three 


months' delay also occurred between the arrest and indictment, even though 
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all the evidence appears to have been available to the copemnent on the 
day of the arrest2e/ , and further delay was occasioned by the repeated 
failure of appointed counsel to represent appellant with the consequent 
necessity of appointing new counsel, continuing the trial date and post- 


poning the hearing on his motion for a mental examination, See pp. 6, 
| 


21-24, supra. 
In view of the substantial actual prejudice in depriving ap- 
pellant of the testimony of Mrs. Miles, even a relatively sents delay may 
be oppressive so as to deny appellant his right to a speedy trial under 
the sixth amendment and Rule 48(b) F.R.Civ. P. Compare King v. United 
States, 105 U. S. App. D. C. 193, 265 F. 2d 567, 568 (1958), where this 
Court relied upon the absence of just such prejudice in affirming a con- 
viction, and see, e,g., United States v. Gunther, 104 U. S. App. D. C. 16, 
259 F. 2d 173 (1958). Furthermore, prejudicial delay which is so oppres- 
sive as to deprive appellant of a fair trial violates the due process 
eieaes of the Fifth Amendment, See Nickens v. United States, U. S. 
App. D. C. , 323 F. 2d 808, 810, fn. 2 (C.A. D.C., 1963), and eases 


there cited. 


A determination that appellant has been denied his right to a 


speedy and fair trial is not precluded by the recent decision of this 


28/ It has been held that the delay between the date of the offense and 
commencement of the prosecution is governed by the statute of limita- 
tions and not by the Sixth Amendment or Rule 48(b) F.R.Or.P. Nickens 
v. United States, U. S. App. D. C. , 323 F. 2a 808, 809 (1963). 
Nevertheless, such a delay may be considered as a factor in aggrava- 
tion of the delay between indictment and trial for purposes of deter- 
mining whether the right to a speedy trial has been denied. Id., 

323 F. 2d at 810, fn. 1; Taylor v. United States, 99 U. S. App. 

D. C. 183, 238 F. 2d 259, 261-262 (1956).. Also, such a delay may 
be considered in determining whether the accused had been denied a 
fair trial in violation of the due process clause of the Fifth and 
Fourteenth Amendments. Nickens v. United States, supra,’ 323 F. 2d 
at 810, fn. 2, 


Court, en banc, in Smith v. United States, No. 17106 (decided February 
20, 1964). In so far as the opinions reveal, there was no showing in 
that case of substantial actual prejudice to the defense such as is 
involved here. The majority emphasized that the issue turns upon the 
facts of the particular case (slip opinion, pp. 6-7, 11), and held that 
the issue is to be resolved in terms of whether there was "oppression 
or... purposeful,’ vexatious or arbitrary action" rather than "simply 
in terms of 'fault'" on the part of the prosecution or of the defendant 
in bringing about the delay (slip opinion, p. 11). As we have demon- 


strated, the delay here was "oppressive" in view of the prejudice to 


appellant, and any "fault" in causing the delay (except for the time . 


required for the mental examination) certainly cannot be attributed to 


appellant. 


CONCLUSION 


For the reasons stated above, appellant's conviction should 
be reversed. 


Respectfully submitted, 


Richard T. Conway 


734 Fifteenth St., N. W. 
Washington 5, D. C. 


Attorney for Appellant 
(Appointed by this Court) 
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APPENDIX 


Constitution of the United States: 


Fifth Amendment: 


| 
No person . . . shall be compelled in any criminal case to be 
a witness against himself, nor be deprived of life, See: ‘or property, 
without due process of law; 5 55 


ixth Amendment: 


In all criminal prosecutions, the accused shall Bice the right 
to a speedy and public trial . . . and to have the assistance of counsel 
for his defence. 


Statutes: 


63 Stat, 686, 18 U.S.C, 84244: 


Whenever after arrest and prior to the imposition of sentence 
. . . the United States Attorney has reasonablé cause to believe that a 
person charged with an offense against the United States may ‘be presently 
insane or otherwise so mentally incompetent as to be unable to understand 
the proceedings against him or properly to assist in his own) idefense, he 
shall file a motion for a judicial determination of such mental competency 
of the accused, setting forth the grounds for such belief with the trial 
court in which proceedings are pending. Upon such a motion or upon a 
similar motion in behalf of the accused, or upon its own motion, the 
court shall cause the accused, whether or not previously admitted to 
bail, to be examined as to his mental condition by at least one qualified 
psychiatrist, who shall report to the court. For the purpose of the 
examination the court may order the accused committed for such reasonable 
period as the court may determine to a suitable hospital or other facility 
to be designated by the court. . . . No statement made by the accused 
in the course of any examination into his sanity or mental competency 
provided for by this section, whether the examination shall be with or 
without the consent of the accused, shall be admitted in evidence 
against the accused on the issue of guilt in any criminal proceeding . . . 


2 as amended, 28 $1915(a 


Any court of the United States may authorize the ceo 
prosecution or defense of any suit, action or proceeding, civil or 
criminal, or appeal therein, without prepayment of fees and ¢osts or 
security. therefor, by a person who makes affidavit that he is unable to 
pay such costs or give security therefor. 


31 Stat, 1321, 22 D, ¢, Code $501: 


Every person convicted of any assault with intent to kill... 5 
shall be sentenced to imprisonment for not more than fifteen years. 


31 Stat, 1321, 22 D, C. Code 8502: 


Every person convicted . . . of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not more than ten years. 


69 Stat, 609, 24 D, C, Code §301(a): 


Whenever a person is arrested, indicted... for... an 
offense and, prior to the imposition of sentence . . . , it shall appear 
to the court from the court's own observations, or from prima facie evi- 
dence submitted to the court, that the accused is of unsound mind or is 
mentally incompetent so as to be unable to understand the proceedings 
against him or properly to assist in his own defense, the court may order 
the accused committed to the District of Columbia General Hospital or 
other mental hospital; designated by the court, for such reasonable period 
as the court may determine for examination and observation and for care 
and treatment if such is necessary by the psychiatric staff of said 
hospital. . .. 


Federal Rules of Criminal Procedure: 


Rule 5(a): 


An officer making an arrest under a warrant issued upon a 
complaint or any person making an arrest without a warrant shall take the 
arrested person without unnecessary delay before the nearest available 
commissioner or before any other nearby officer empowered to commit per- 
sons charged with an offense against the laws of the United States. When 
a person arrested without a warrant is brought before a commissioner or 
other officer, a complaint shall be filed forthwith. 


Rule 48(b): 


If there is unnecessary delay in presenting the charge to a 
grand jury or in filing an information against a defendant who has been 
held to answer to the; district court, or if there is unnecessary delay in 
bringing a defendant to trial, the court may dismiss the indictment, in- 
formation or complaint. 


Rule 52(b): 


Plain errors or defects affecting substantial rights may be 
noticed although they were not brought to the attention of the court. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions 
are presented: : 


1) Was it error to admit evidence of appellant’s state- 
ments to police when the first statement was completed 
and noted within 50 minutes of arrest, the second was 
repetitive of the first and was used—without objection— 
only for impeachment, and appellant testified identically 
to the substance of both at trial? 

2) Where no exceptions or requests were made after 
the court’s charge to the jury, can this court take note 
of asserted errors that do not affect substantial rights? 

8) Where no justifying circumstances were offered, 
where no objection to the extent of mental examination 
was made and no independent psychiatric examination 
was sought at trial, and where appellant relied on two 
witnesses who had interviewed him at St. Elizabeths Hos- 
pital, can he now urge reversal of his conviction based 
on denial of his motion for a psychiatrist of his own 
choice at the first of two appearances on his pro se motion 
therefor in the District Court, where at the second his 
motion for mental observation at St. Elizabeths was 
granted? Was he denied his right to counsel when the 
court granted his motion in the absence of his appointed 
attorney? 

4) Where the total time between offense and trial was 
nine months, where the six months between arraignment 
and trial were taken up with appointment of counsel, 
mental examination requested by appellant, and normal 
docket delays, and where appellant at no time prior to 
trial attempted to have the complaint or indictment dis- 
missed, did the trial court abuse its discretion in denying 
appellant’s motion for dismissal for lack of speedy trial? 


INDEX 


Counterstatement of the case. 
Statutes and rules involved 
Summary of argument. 


Argument: 


I. Evidence of appellant’s post-arrest statements to 
police was properly before the jury. 


Il. The court’s instructions to the jury were complete 
and correct as given; particularly in the absence of 
objection or request after the charge, they cannot 
present appealable issues 


Insanity. 
Self Defense. 


III. No error was committed in granting appellant’s pro 
se motion for mental observation in absence of 
counsel; appellant’s rights were not infringed by 
lack of a psychiatrist of his own choice. 


IV. Appellant was not denied the speedy trial guaran- 
teed by Sixth Amendment, or due process of law 
assured by the Fifth Amendment. 
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For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,241 
RUSSELL L. PERRY, JR., APPELLANT 
Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In the course of the assault with a deadly weapon * 
and with intent to kill? of which he was convicted on 
September 24, 1963, appellant fired four or five shots at 
one Jerome Taylor (Tr. 19, 53, 77, 96-98, 161-162, 196). 
By their verdict, the jury rejected both a defense of self- 
defense, and a defense of insanity. Sentence of two to 
six years was imposed on October 18, 1963. 


122 D.C.C. 501. 
222 D.C.C. 502. 


Arrest immediately followed the early morning shoot- 
ing on December 15, 1962. Appellant appeared before a 
committing magistrate that same day; he waived pre- 
liminary hearing, and bond was set at $30,000 (Com- 
plaint). Bond was reduced to $3000 on January 7 and 
appellant was enlarged thereupon on January 8, 1963 
(Docket, District Court). Indictment was returned on 
March 4, 1963, on which he was arraigned on March 8, 
and a trial date of April 21 set. Motion for leave to pro- 
ceed in forma pauperis and for appointment of counsel was 
filed in and granted by the District Court on April 16, 
1963. 

On April 23, nonappearance of appointed counsel forced 
trial date postponement to May 21, and appellant was 
surrendered by his bondsman. On April 25, appellant 
filed a pro se motion for a mental examination, which 
came on for hearing May 3. The absence of his new 
court-appointed counsel occasioned postponement of the 
hearing to May 17. Thereupon—his counsel still not pres- 
ent—an order issued committing appellant to St. Eliza- 
beths for mental examination (Supp. Tr. 9). Report of 
the mental examination was returned on August 19. The 
case came on for trial on September 17, 1963; appellant’s 
motion to dismiss for want of speedy trial was denied 
(Tr. 7). 

The setting in which the crime occurred was before 
the jury in the testimony of all the witnesses. The com- 
plainant and his wife accompanied the resident owner 
back to his house in which appellant also lived. A party 
soon was in progress: drinks were on hand—for sale—and 
a gambling game—“craps”—provided an attraction for 
a number of the attendant guests (Tr. 14, 16, 18, 33, 62, 
92). An argument between complainant and Lenora Miles 
drew appellant’s attention; he intervened and tried to re- 
store order; but his attempts to keep them separate ended 
when the complainant lay upon the floor, wounded at 
least three times by a gun fetched from downstairs for 
that purpose by appellant (Tr. 20, 50, 51, 152). Different 
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versions of the facts immediate to the shooting presented 
the self-defense issue: other testimony conflicted with ap- 
pellant’s as to the extent of physical threat complainant 
posed to Lenora Miles at the time the shots sounded. 

From evidence adduced by the prosecution, the jury 
could have found that the argument between Miss Miles 
and the complainant had led to violence, with the com- 
plainant either striking her (Complainant’s testimony, 
Tr. 19) or choking her (Complainant’s wife’s testimony, 
Tr. 50-51). There was proof that at some point ap- 
pellant disappeared downstairs, returned with the gun 
and immediately opened fire (Complainant’s wife, Tr. 
51); testimony of the actual shooting included interval 
between the first and last shots sufficient to allow the com- 
plainant to try and “dodge” each shot (Complainant’s wife, 
Tr. 53), or time to allow another guest to react and get 
out of his chair on the first shot, hear the second while 
en route to the scene in another room, and arrive to wit- 
ness another two (Clark, Tr. 96-98). The prosecution’s 
case indicated Lenora Miles was not in the room when ap- 
pellant fired the shots (Complainant’s wife, Tr. 52, 54, 55, 
72, 76, 78; Clark Tr. 102-103, 110-111; Tinch, 126-127, 
128). On the other hand, appellant’s claim was that 
he fired justifiably to prevent his girl friend Lenora 
Miles’ further bodily injury, for the complainant had 
choked and choked her ’til she gasped for breath, and— 
even as appellant returned with the gun—stood over her 
as she tried to crawl away (Tr. 192-196, 218-221, 224- 
226). 

Uncontroverted testimony continued that immediately 
after the shooting, appellant set out for Precinct #1 to 
turn himself in (Tr. 58, 99, 197). Upon arrival there 
he stated his name, that he had done the shooting, and 
that he was not answering any more questions (Tr. 153- 
154). Meanwhile, other police arrived at the scene, re- 
sponding to a radio call received at 5:58 A.M.; they put 
out a lookout for appellant and learned he was at the 
precinct (Tr. 56, 155, 161). At five or ten minutes 
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after six, defendant was returned to the scene by pre- 
cinct policemen; he was there for two or three minutes 
when he was returned to Precinct #1 with several wit- 
nesses (Tr. 160). Then, appellant sat in a chair talking 
with the police between 6:20 and 6:30; he made a fuller 
statement of the occurrence, which the officer recorded in 
his notebook, following which appellant was booked at 
6:50 (Tr. 164-165). Prior to disclosure of appellant’s 
statements by the recording officer, defense counsel stated 
“J see no need for a hearing on this point. I will just 
make an objection.” (Tr. 168-169). Testimony then fol- 
lowed that appellant had stated he shot complainant 
Taylor after Taylor had slapped Miss Miles a couple of 
times and knocked her down, and that Taylor had missed 
with a swing at him upon his return with the gun (Tr. 
169-171). 

It was appellant who volunteered first mention of a 
written statement while on cross-examination (Tr. 229). 
The statement reflected it had been started at 7:05 A.M. 
at the homicide office (Tr. 232, 251). Shown the state- 
ment by the prosecutor without objection, appellant owned 
it and avouched it was correct to the best of his recollec- 
tion (Tr. 231-234). He agreed that he never used the 
word “choke” in it, though he pointed out he had referred 
to complainant’s grip on his girl friend as “grabbed 
around the neck” (Tr. 236). 

‘At the close of all the evidence the court fully instruct- 
ed the jury, including instructions on appellant’s de- 
fenses of insanity (Tr. 459-469) and self-defense (Tr. 
470-474). At the close of all the instructions, there were 
no objections or requests by defense counsel, though he 
was asked therefor by the trial judge (Tr. 475). The 
jury retired to deliberate and duly returned their verdict. 


STATUTES AND RULES INVOLVED 


Title 22, D. C. Code, Section 501, provides: 


Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 
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mingling poison with food, drink, or medicine with 
intent to kill, or wilfully poisoning any well, spring, 
or cistern of water, shall be sentenced to imprison- 
ment for not more than fifteen years. 


Title 22, D. C. Code, Section 502, provides: 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a danger- 
ous weapon, shall be sentenced to imprisonment for 
not more than ten years. 


Rule 5(a), Federal Rules of Criminal Procedure, 18 
U.S.C., provides: 


(a) Appearance before the Commissioner. An 
officer making an arrest under a warrant issued upon 
a complaint or any person making an arrest without 
a warrant shall take the arrested person without 
unnecessary delay before the nearest available com- 
missioner or before any other nearby officer em- 
powered to commit persons charged with offenses 


against the laws of the United States. When a per- 
son arrested without a warrant is brought before a 
commissioner or other officer, a complaint shall be 
filed forthwith. 


Rule 48(b), Federal Rules of Criminal Procedure, 18 
U.S.C., provides: 


(b) By Court. If there is unnecessary delay in 
presenting the charge to a grand jury or in filing 
an information against a defendant who has been 
held to answer to the district court, or if there is 
unnecessary delay in bringing a defendant to trial, 
the court may dismiss the indictment, information or 
complaint. 


Rule 52(b), Federal Rules of Criminal Procedure, 18 
US.C., provides: 
(b) Plain Error. Plain errors or defects affecting 


substantial rights may be noticed although they were 
not brought to the attention of the court. 


6 
SUMMARY OF ARGUMENT 


Appellant’s first full statement to police came within 
fifty minutes of his voluntary surrender. His second was 
started about an hour after he surrendered, but was 
used at trial only in attempt to impeach him. His testi- 
mony at trial—in which he volunteered the fact of and 
adopted the written statement—was substantially identi- 
cal. The return of appellant to the scene and his remain- 
ing there no more than a few minutes, all within twenty 
minutes of the start of police investigation, cannot predi- 
cate reversal, especially when need for a hearing was ex- 
pressly disavowed at trial, and the attempted impeach- 
ment was unresisted. 

The court’s instructions were correct, clear, and amply 
repetitive that the Government bore the burden to prove 
the issue of defendant’s sanity and to negate self defense. 
Appellant’s trial counsel made no objection or request be- 
fore the jury retired, and it has not been shown on this rec- 
ord that substantial rights were prejudiced. 

Appellant cannot complain that he did not receive ex- 
amination by a psychiatrist of his own choice where he 
never asserted grounds therefor before or after his exam- 
ination at St. Elizabeths, or renewed his motion therefor 
at the time of trial. Reliance on examination by a staff 
of the hospital where he was ordered examined precludes 
appeal of the denial. No prejudice arose when the court 
granted the pro se motion for mental examination—as 
appellant twice ably urged—in absence of his appointed 
counsel. 

Appellant’s motion to dismiss for want of a speedy 
trial was properly denied by the trial court. The total 
delay was nine months, itself not inherently prejudicial, 
especially in view of six months taken up with appellant’s 
motion for and undergoing of a mental examination, nor- 
mal court delays, and appointment of counsel. Appellant’s 
was enlarged on bond during all but two weeks of the post- 
arrest pre-indictment period, and never once before trial 
made a motion to dismiss or bring the case to trial. 


7 
ARGUMENT 


I. Evidence of appellant’s post-arrest statements to 
police was properly before the jury. 


(See Tr. 158, 155-166, 168-169, 172, 229, 231-236.) 


Appellant relies on Naples v. United States, 113 US. 
App. D.C. 281, 307 F.2d 618 (1963), in urging that ad- 
mission of his oral statement to police prior to booking 
50 minutes after arrest was error (Tr. 159-166), and 
that impeachment with a later statement was improper 
(Tr. 229, 238-236). The argument keys on the fact of 
appellant’s momentary return to the scene of his crime 
after arrest but prior to his full confessing (Tr. 159- 
160, Br. 25-26, 30-32). 

Defendant had testified the policemen were “exception- 
ally kind and generous” and that the statements were 
voluntary (Tr. 281, 285). What occurred within the 50 
minutes between arrest and booking of appellant was not 
in issue; the officer relating these facts was not even 
cross-examined (Tr. 172). Defense counsel_ explicitly 
stated a hearing was unnecessa hough he made ob- 
jectio: ory _v. United States, 354 U.S. 
(1957) (Tr. 168-169). Appellant appeared at the police 
station at 6 a.m. stating he had done the shooting and 
would say no more (Tr. 158). At this time the police at 
the precinct at least knew a shooting had occurred, though 
it is not clear what details they knew (Tr. 155). Mean- 
while, at the scene, the responding officers determined 
whoever had done the shooting had gone to Precinct #1; 
they had found an unconscious man on the floor who 
could not speak to them; they flashed a lookout for ap- 
pellant, only to find he was at the precinct; they were not 
able to get the name of all persons there before the ambu- 
lance arrived to take the injured man away; no more 
than this five or ten minutes after their being precipi- 
tated onto the scene, appellant had come back (Tr. 155- 
161). He was questioned there, but said no more than 
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he had at the station (Tr. 163). He was not at the 
scene for more than a few minutes (Tr. 160). There was 
no testimony that he was asked to or in fact did re-enact 
the shooting. Back at the precinct at 6:20 or 6:30 he 
discussed the shooting and by 6:50 when he was booked, 
he had made the statement on which notes had been taken 
(Tr. 168-165). Thus Naples v. United States, supra, is 
hardly controlling in view of the facts there that the 
arresting officers had 24 hour old knowledge of the en- 
tire corpus delicti of a brutal murder and Naples had 
made a full confession before he was returned to the 
scene expressly for a re-enactment. 

In the instant case the police took only necessary, basic, 
and logical steps in their handling of the case, steps 
which were not only allowable, but were required by the 
nature of their public responsibility. Heideman v. United 
States, 104 U.S. App. D.C. 128, 259 F.2d 943 (1958) ; 
Metoyer v. United States, 102 U.S. App. D.C. 62, 250 
F.2d 30 (1957). See Tate v. United States, 109 U. S. 
App. D.C. 18, 288 F.2d 377 (1960) (concurring opin- 
ion). The statement to the officer at the precinct was 
clearly admissible as threshold. Muschette v. United 
States, U.S. App. D. C. ——, 322 F.2d 989 (1963), 
petition for cert. filed October 25, 1963 (Misc. No. 729) ; 
Jackson v. United States, 114 U.S. App. D. C. 181, 318 
F.2d 572 (1962). 

As to proof of excerpts of his later written statement, 
appellant concedes this use “may have been permissible” 
under Tate v. United States, supra. It was. Bailey v. 
United States, —— U.S. App. D.C. ——, 328 F.2d 542 
(1964). Defense counsel’s failure to object to the attempted 
impeachment may have been grounded on the fact that first 
mention of the statement was volunteered by appellant, who 
said he didn’t remember it (Tr. 229, 232-233). Counsel 
had seen the statement, and he well may have felt that 
preference in the statement for “grabbed around the 
neck” rather than “choked” was not harmful to appel- 
lant’s cause, and that appellant’s inclusion of it in this 


early statement was advantageous. Inclusion of brief 
parts of the written statement in the trial, as adopted 
and explained by appellant, clearly repetitious of his ear- 
lier statement and his testimony at trial, is hardly cog- 
nizable under F. R. Crim. P. 52(b). See Bailey v. United 
States, supra; Coleman v. United States, 115 U.S. App. 
D.C. 191, 317 F.2d 891 (1968) (1st confession). 


II. The court’s instructions to the jury were complete 
and correct as given; particularly in the absence of 
objection or request after the charge, they cannot 
present appealable issues. 


(See Tr. 255-257, 262-268, 267-268, 272, 283-286, 
296, 298-308, 314, 320, 324, 327-380, 343, 345-346, 
349-350, 356-861, 365-367, 371, 379-380, 382-386, 
389-392, 396-404, 406-410, 459-475). 


It is submitted that the most cursory reading of the 
trial court’s instructions suffices to allay any fears for 
their inadequacy in placing the burden of proof either on 
the insanity issue (Tr. 459-469) or on self-defense (Tr. 
470-474). Appellant’s trial counsel made no objection or 
recommendation to the trial court at the end of the charge, 
though specifically asked by the trial court to do so (Tr. 
475). Thus any fault found must be elevated above 
mere harmless error, a levitation impossible on the record 
in this case. F. R. Crim. P. 52(b); see Dukes v. United 
States, 107 U.S. App. D.C. 382, 278 F.2d 262 (1960) ; 
McAllister v. United States, 99 U.S. App. D. C. 256, 239 
F.2d 76 (1956). 


Insanity 


Appellant seeks to fit the court’s insanity instructions 
on burden of proof into a mould held imperfect in Blocker 
v. United States, 110 U.S. App. D.C. 41, 288 F.2d 858 
(1961), and antecedent cases.” The pattern there con- 


3 Isaac v. United States, 109 U.S. App. D.C. 34, 284 F.2d 168 
(1960) ; Carter v. United States, 102 U.S. App. D.C. 227, 252 F.2d 
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demned includes commingling of erroneous with proper 
instructions on the burden of proof, so that it is not 
clear that all the jurors would follow the correct in- 
structions. Blocker v. United States, supra, at 44. 


But appellant's jury heare full ten times that the Gov- 
ernment ha @ burden of proof in the msanity area 
TI¥F-459; 461, 462, 464 (twice), 465, 467, 468 (thrice). 
They never once heard even an implication to the con- 
trary. Moreover, after outlining the working structure 
of the insanity defense, the trial judge took pains to tell 
the panel that what she had just said was “the manner 
of stating the defense,” and then proceeded to give her 
“finding” instructions (Tr. 464-468). No juror possibly 
could have been misled.* 


608 (1957); Wright v. United States, 102 U.S. App. D.C. 36, 250 
F.2d 4 (1957). 


+In every case cited by appellant in attacking the trial court’s 
comments on the expert witnesses’ testimony, the trial judge as- 
sumed the role of a witness, or advocate, supplying facts or pre- 
cluding full consideration of a witness’s testimony. Quercia v. 
United States, 289 U.S. 466 (1933) (trial judge told jury that de- 
fendant’s wiping his hands as he testified was almost always an indi- 
cation of lying, adding his conclusion defendant’s every word was 
false) ; Allison v. United States, 160 U.S. 203 (1895) (trial judge 
instructed jury in effect that defendant’s testimony standing alone 
was not competent to establish self-defense) ; Blunt v. United States, 
100 U.S. App. D.C. 266, 273-277, 244 F.2d 355 (1957) (trial judge 
told jury defendant had planned acts indicating insanity, and un- 
dertook to supplement and limit jury consideration of expert opin- 
ion); Meadows v. United States, 65 App. D.C. 275, 278, 82 F.2d 
881, 884 (1936) (judge singled out certain facts and eliminated 
jury consideration of other modifying facts). The sum of appel- 
lant’s contentions is that the trial judge’s comments suggested the 
issue was uncomplicated (Br. 45-47). In the absence of objection, 
even if such comments were erroneous, they cannot incite reversal. 
McAllister v. United States, supra. But compare the District Court’s 
comments (Tr. 465-6) with the experts’ testimony (Dr. Agler, Tr. 
255-257, 262-263, 267-268, 272, 283-286, 296, 298-303; Dr. Stewart, 
Tr. 314, 320, 324, 327-330, 343, 345-346, 349-350, 356-361, 365- 
867, 371, 379-380, 382-386, 389-392; Dr. Owens, Tr. 396-404, 406- 
410) in addition to appellant’s references. 
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Self Defense 


The pattern of the self-defense instructions followed 
that of the insanity charge: first came generalizations of 
what “must appear” to constitute self defense; then fol- 
lowed a statement that a not guilty verdict would result 
from a determination that appellant acted in self defense, 
but that if the panel found that appellant did not act in 
self-defense, then the shooting constituted an “unlawful 
act”; the court then concluded with a statement of the 
extent of subjective belief necessary for the jury to ac- 
quit: 


“_. if you have a reasonable doubt as to whether 
he did [act in self defense], then you must find him 
not guilty. But if you believe, and believe beyond a 
reasonable doubt that the defendant was not acting 
in lawful self defense . . . you would find the de- 
fendant guilty ... (Tr. 473, Br. 20) (emphasis 
added). 


Then followed scant five sentences later—understandably 
unquoted by appellant in his brief—the statement: 


But if you find beyond a reasonable doubt that he 
did not act in defense of Lenora Miles . . . you would 
take up the insanity defense (Tr. 474). 


The first quotation follows exactly the pattern of an in- 
struction approved in the case appellant cites to defect it. 
Frank v. United States, 42 F.2d 628, 628 (9th Cir. 1930). 
No more than this is required by Davis v. United States, 
160 U.S. 469 (1895). And, of course, no request for 
clarification followed the charge (Tr. 475).° 


5 The requested instruction that appellant need not nicely gauge 
the quantum of force required by the situation was marked covered 
in substance by the court. Of course, it was not strictly accurate as 
requested, since if the jury found appellant in a position where he 
could gauge nicely, he would be required to do so. At any rate, 
the charge covered this ground twice over, directing the jury to 
evaluate the amount of force used against the amount of force 
which was “reasonably or apparently” necessary in the circum- 
stances as the defendant “honestly” felt was necessary (Tr. 472). 
That it did not occur to defense counsel to object after the charge 
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Ill. No error was committed in granting appellant’s 
pro se motion for mental observation in absence of 
his counsel; appellant’s rights were not infringed 
by absence of a psychiatrist of his own choice. 


(Supp. Tr. 1-9, Tr. 264-265). 


On pro se motion for mental examination, appellant 
appeared before a judge of the United States District 
Court on May 3 and May 17, 1963 (Supp. Tr. 1-9). His 
court appointed counsel appeared at neither hearing; the 
second hearing was necessary because of counsel’s non- 
appearance at the first. The hand-written motion con- 
tained request for examination by psychiatrist of his own 
choice, or by the staff at St. Elizabeths (where previous- 
ly he had been treated). He relied on the second request 
at the second hearing; it was granted. 

Appellant assails his later conviction charging these 
hearings worked double deprivation of his rights: he was 
denied examination by a psychiatrist of his own choosing 
and denied the representation of his court-appointed coun- 
sel. These contentions are interdependent, however, since 
to persuade exercise of the discretion of the court to fur- 
nish a defendant’s choice of psychiatrist is urged as the 
reason he should have had counsel (Br. 52-58). Cf. 
Watson v. Cameron, 114 U.S. App. D.C. 151, $12 F.2d 
878 (1962). 

This Court has never held an indigent defendant has an 
absolute right to choice of his own psychiatrist at Gov- 
ernment expense, though under certain circumstances in- 
digents have been accorded examination by other experts 
than those designated to hold and examine them. See 
Cooper v. United States, No. 17,669, decided April 9, 
1964 (concurring opinion) ; Watson v. Cameron, supra; 
Appel v. Overholser, 82 U.S. App. D.C. 379, 164 F.2d 511 
(1947) ; De Marcos v. Overholser, 78 U.S. App. D.C. 131, 
137 F.2d 698 (1943). No circumstances necessitating his 


indicates the effect he looked for must have been substantially 
achieved (Tr. 475). 
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own psychiatrist were alleged at the time of the hearing 
except his right against self-incrimination. Appellant’s 
own witness, Dr. Agler, included details of the shooting 
elicited on direct examination but no more than defend- 
ant himself supplied (Tr. 264-265). Moreover, there is 
no indication that after the 90 day period the application 
for special examination was renewed, or that appellant 
went to trial dissatisfied with the examination ordered by 
the court. He cannot successfully so contend since he 
relied on part of the court-directed examination to es- 
tablish his defense. Naples v. United States, supra. 

No harm of which appellant can complain occurred 
from his not having an attorney, whose absence was not 
per se injurious. (To the contrary, a reading of the trans- 
cript of the proceedings on the motion reveals appellant 
as knowledgeable in the law and articulate in arguing it.) 
Moreover, since neither asserted deficiency in these pre- 
liminary proceedings was raised at trial, it cannot be 
considered on this appeal. 


IV. Appellant was not denied the speedy trial guaranteed 
by the Sixth Amendment, nor due process of law 
assured by the Fifth Amendment. 


(See Tr. 5-6, 7, 156, 165-166) 


Loss of his principal witness is the prejudice asserted 
by appellant, who contends that six months of delay be- 
tween crime and trial violated his rights to speedy trial 
under U. S. Constitution Amendments V and VI. He 
asserts the delay as “oppressive,” under Smith v. United 
States, No. 17,106, decided February 20, 1964, not be- 
cause there was any “purposeful or vexatious” delay by 
the government, but simply because Lenora Miles—the 
girl friend in whose defense he claimed he acted—had 
died on August 4, 1963, of causes unrelated to the “inci- 
dent” (Tr. 7). 

No assertion can be made that Lenora Miles was the 
only eyewitness to the shooting; there is nothing in the 
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record to suggest her testimony would not have been the 
same as complainant’s wife’s testimony, rather than ap- 
pellant’s, other than counsel’s bald assertion she was his 
client’s principal witness (Tr. 7). Nor is there any sug- 
gestion that there is any connection between the delay 
and her death other than that she happened to expire 
prior to trial. The trial court thus accurately denied the 
motion because the delay was not inherently unreason- 
able. In this he is supported by the case law; no preju- 
dice need be shown in asserting the Sixth Amendment 
right, United States v. Lustman, 258 F.2d 475 (2d Cir.), 
cert. denied, 358 U.S. 880 (1958); and it is defendant 
who affirmatively must establish prejudice under the 
Fifth Amendment. United States ex rel. Von Cseh Vv. Fay, 
318 F.2d 620 (2d Cir. 1963). The latter was never at- 
tempted. 

Of the total of nine months between arrest and trial, 
appellant owns that he himself accounted for three months 
of the delay due to need for mental examination. An addi- 
tional two months—between arraignment and commitment 
—were consumed in securing appointed counsel for appel- 
lant, and in reaching a hearing on his motion for mental 
examination (Tr. 5-6). See, Nickens v. United States, 
—— USS. App. D.C. ——, 323 F.2d 808 (1963). 

To the extent appellant’s motion to dismiss reached 
the post-arrest pre-indictment period, it invoked only the 
statute of limitations or F. R. Crim. P. 48(b) and was 
addressed to the discretion of the trial judge. Nickens v. 
United States, supra; United States v. McWilliams, 82 
U.S. App. D.C. 259, 163 F.2d 695 (1947). There clearly 
was no abuse of discretion in denying the motion where 
(a) no motion to dismiss the indictment was made at ar- 
raignment; (b) no allegation of purposeful or arbitrary 
delay of action by agents of the government was made at 
any time; (c) the bare circumstances of the case indi- 
cated necessity to determine the complainant’s condition 
(Tr. 156, 165-166, Docket entries indicating reduction of 
bond) ; and (d) appellant was on bond during almost all 
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of this period (Tr. 5-6). See Smith v. United States, supra; 
United States v. Fassoulis, 179 F.Supp. 645 (S.D. N.Y. 
1959). 

Appellant made no motion prior to the trial date to 
accelerate the proceedings. See United States v. Lustman, 
supra; James Vv. United States, 104 U.S. App. D.C. 268, 
261 F.2d 381 (1958), cert. denied, 359 U.S. 980 (1959). 
The cases he cites to support his proposition that “even 
a relatively short delay may be oppressive” do not factually 
support him (Br. 55). See Smith v. United States, supra, 
and cases cited at slip opinion, p. 7, fn. 10; Nickens v. 
United States, supra, at 810 n. 1; United States v. Gun- 
ther, 104 U.S. App. D.C. 16, 259 F.2d 173 (1958). His 
contention in the factual context of the case cannot avail 
him reversal here, for nowhere is any purposeful or vex- 
atious delay even suggested. Smith Vv. United States, 
supra. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
HAROLD H. TITUS, JR., 
Martin R. HOFFMANN, 
Assistant United States Attorneys. 
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The Government (Brief, pp. 7-8) attempts to distinguish the Naples 


decision on the ground that Naples reenacted the crime for when he was 


== 


charged when taken by the police to the scene, while there is no testi- 
mony that appellant--although concedely questioned--was asked to or did 


reenact the shooting of Jerome Taylor when returned by the police to the 


scene. But that purported distinction is without substance. It is the 


"unnecessary delay" in taking an accused before a committing magistrate 
which Rule 5(a) condemns and which gives rise to an application of the 
Mallory Rule, and not the nature of the incriminating evidence obtained 
during a period of unnecessary delay. See, e.g., Watson v. United States, 
101 U. S. App. D. C. 350, 249 F. 24 106, 108-109 (1957). Here, the police 
not only returned appellant to the scene of the shooting for questioning, 
but also questioned him further after he was returned to the police sta- 
tion and then handed him over to the Homicide Squad for still more inter- 
rogation. Thus, the unnecessary delay involved here went considerably 
beyond that in Naples. 

The Government also asserts (Brief, p. 8) that Naples can be dis- 
tinguished because the police there "had 24 hour old knowledge of the entire 
corpus delecti of a brutal murder and Naples had made a full confession 
before he was returned to the scene expressly for a re-enactment". But the 
critical factor in Naples was that the police had sufficient evidence to 
take the accused before a committing magistrate, and not the length of time 
that such evidence was available. 307 F. 2d, at pp. 620-621. Moreover, 
Naples was not kept in the police station after his arrest any longer than 
was appellant and his so-called "full confession" was no more "full" or 
ineriminating than was the statement made by appellant to the police when 


he surrendered himself and admitted the shooting. See 307 F. 2d, at p. 620. 
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The Government's assertion (Brief, p. 8), unaccompanied by any ex- 


planation, that the police "took only necessary, basic, and logical steps 
in their handling of the case" is refuted by Naples and by sommon sense, 
Shortly after 6:00 A, M. on December 15, 1962 the police nad more than 
enough evidence to charge appellent--his admission of the shooting, the 
testimony of the witnesses to the shooting Y ga the coon of the 
police who visited the scene--yet delayed taking him before a committing 
magistrate for some 5 hours while submitting appellant to questioning 
poth by the police that arrested him and by the Homicide squad. Even if 
this could be properly characterized as "necessary, basic and logical," 
it also is plainly illegal under Rule 5(a) as Naples establishes. 
Finally, the Government contends (Brief, p. 8) that appellant's 
oral statement--which the Government concedes was made some 50 minutes 
after appellant voluntarily surrendered to the police and admitted the 
shooting--was admissible in evidence as a "threshhold" statement. Once 
again, the en bane decision of this Court in Naples saagiees a complete 
answer. The "threshhold" statement by appellant was his initial admission 
of the shooting when he surrendered to the peiteeeriaence of which was 
not and is not objected to--just as the "threshhold" statement in Naples 
was what the Government refers to as his "full confession" immediately 
after being taken to a police station. See 307 F. 2d, at p. 620. The 


subsequent oral statement, evidence of which was admitted over appellant's 

1/ The witnesses to the shooting were taken to the police station along 
with appellant after his visit to the scene of the shooting (Tr. 160- 
161), and hence were available to testify before a committing magis- 
trate if necessary prior to the statements by appellant ‘to which ob- 
jection is made. 
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Mallory Rule objection, was just as far beyond the threshhold--both in 
point of time and in the amount of evidence available to the police with 
which to go before a committing magistrate--as were the statements and 
actions of Naples, evidence of which this Court held inadmissible under 


the Mallory Rule. ‘See our initial brief, at pp. 31-33; see also, 


Jones v. United States, Nos. 17688-17692 (decided February 6, 1964), 


Slip Gpinion at pp. 14-15, and fn. 15 at pp. 15-17. 

The Government's contentions referred to above were made only 
with respect to evidence of appellant's oral statement. We do not under- 
stand the Government to deny that appellant's subsequent written state- 
ment was made during a period of unnecessary delay. Rather, the Govern=- 
ment contends (Brief, pp. 8-9) only that the written statement could be 
used for purposes of impeachment and that any error in admitting evidence 
of portions of the statement is not cognizable under Rule 52(b) F.R.Cr.P. 
The latter contention is sufficiently covered in our initial brief, at 
pp. 33-36. 

While the prosecuting attorney stated in a bench conference that 
he intended to use the written statement only for purposes of impeaching 
appellant, as we read the record he was permitted to introduce part of 
the statement as evidence of the truth of the facts asserted therein. 
Certainly, the jury was instructed (Tr. 475-476) that it could consider 
"any statement which the defendant made", if found to have been volun-= 
tarily made (which was not denied). The trial judge neither instructed 
the jury nor was requested to instruct the jury that the written state- 


ment was admissible only for the purpose of impeaching appellant and could 


Se 


not be considered as evidence of the facts asserted therein, See our 


initial brief, at pp. 8-9, 30, 35. Hence, we do not belieye that the 


Bailey decision cited by the Government for the proposition that the 


2/ 


written statement was properly used to impeach appellant is relevant. 


See Agnello v. United States, 269 U. S. 20, 35 (1925), and Walder v. United 


States, 347 U. S. 62, .66 (1954). 

But if the written statement was offered and admitted into evidence 
for the limited purpose of impeaching appellant, the error in failing so 
to instruct the jury can be and should be reached by this Court. Upham v. 


United States, 328 F. 2d 661 (C.A. 5, 1964), held the failure of the trial 


2/The majority opinion in Bailey (filed February 6, 1964 over the dis- 
sent of Judge Wright) may provide some support for this proposition, 
if relevant, but is hardly conclusive on the issue. The majority 
emphasized that the written statement involved in that case was read 
only "in an effort to impeach [Bailey] as to several minor points," 
that Bailey claimed in the statement as at trial "that he had acted 
in self-defense," and that the "statement does not differ essentially 
from Bailey's own testimony at the trial." (Slip Opinion, at pp. 3, 7) 
The differences between appellant's written statement and his trial 
testimony were mich more significant, including appellant's failure to 
assert clearly in his written statement that he was acting in self-de- 
fense. See our initial brief, at p. 9. In both his opening and clos- 
ing arguments to the jury (Tr. 427-428, 449-450), the prosecuting at- 
torney emphasized an assertion in the written statement that Leonora 
Miles had fell and struck her head on a table prior to appellant's 
going for a gun (rather than that she was being choked as testified 
by appellant at the trial), so that there was, in his words (Tr. 427- 
428), "no immediate necessity to take that action that he took, be- 
cause if she had fallen and hit her head, that was over with." Hence, 
a holding that appellant's written statement could be used for pur- 
poses of impeachment would go much further than does Bailey in limit- 
ing the assurance by the Supreme Court, in Walder v. United States, 
347 U. S. 62, 65 (1954), that a defendant "must be free to deny all 
the elements of the case against him without thereby giving leave to 
the Government to introduce by way of rebuttal evidence illegally 
secured by it, and therefore not available for its case in chief." 
See the dissent of Judge Wright in Bailey, Slip Opinioniat p. 9. 
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judge to charge the jury that evidence of a prior written statement by a 
witness "could be considered only as impeaching the witness" was so pre- 
judicial to the defendant as to constitute a plain error affecting sub- 
stantial rights which should be noticed under Rule 52(b) F.R.Cr.P., even 
though the defendant did not request such an instruction or object to 
admission of the evidence. The same ruling should be made here, if it 


is necessary to reach the point. 


2. Erroneous Instructions to the Jury. 
The Government concedes (Brief, pp. 9-10) that this Court has 


"eondemed. . . commingling of erroneous with proper instructions on the 
purden of proof, so that it is not clear that all jurors would follow the 


correct instructions." But the Government blandly asserts (Brief, pp. 


10, 11) that the jury "never once heard even an implication to the con- 


trary" of the Government's burden of proof with respect to insanity, 
and the "pattern of the self-defense instructions followed that of the 
insanity charge. ... ." We can only attribute this assertion to a failure 
to read all of the instructions or to a stubborn refusal to understand the 
plain import of the numerous instructions--in words very similar to those 
condemned by this Court in the cases cited at pp. 36-38 of our initial 
brief--requiring findings that the elements of the two defenses (insanity 
and defense of another) were affirmatively established by the evidence. 
The erroneous instructions in this regard with respect to defense 
of another are quoted in full on page 19 of our initial brief. In view of 
the Government's apparent failure to perceive them, we quote below the 
more lengthy instructions as to insanity (summarized in our initial brief) 


that erroneously gave the impression "that, in order to acquit, the jury 
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mist reach affirmative conclusion of mental disease and tle casual con=- 


nection between the disease and the act." Carter v. United States, 102 


U. S. App. D. C. 227, 252 F. 2a 608, 614 (1957). Those instructions, in 


which emphasis has been supplied, are as follows: 


"In order for a person to be relieved of resporsi- 
bility for his criminal acts, he must have had, at the 
time he committed the acts, a mental disease or mental 
defect and, in addition, his acts must have been the pro- 
duct of that mental disease or mental defect. In other 
words, his acts must_be acts which he would not have 
committed but for his mental disease or mental defect." 

“(fr. 461) 


"In order for a person to be relieved of responsi- 
bility for a crime by reason of insanity, first, he must 
have been suffering from a mental disease of [sic] 4 
mental defect at the time of the crime, and second, his 
act mst have been the product of that mental disease or 
mental defect." (Tr. 462) 


"As to the first requirement, that is, that the defen- 
dant must have been suffering from a mental disease or 
mental defect, you are told this:. . ." (Tr. 463) 


"The second requirement, that is, that the criminal 
act must have been the product of the mental abnormality, 
simply means that the act must have resulted from or have 
been produced or caused by the mental disease or mental 
defect suffered by the defendant. To put it another way, 
the second requirement is that the criminal act mst _be 
one that the defendant would not have committed but! for 
such mental disease or mental defect." (Tr. 463) 


"When I say that the defense of insanity requires 
that the unlawful act be a product of the mental disease 
or mental defect, I mean that the facts, if found by the 
jury--if found by the jury--from the evidence, must be 
such as to enable the jury to draw a reasonable inference 
that the accused would not have done what he did, if he 
had not been mentally diseased or defective. There must 
be such a relationship between the mental disease and the 
unlawful act as to reasonably justify the conclusion that 
put for such mental disease or defect, the act would not 
have been committed." (Tr. 463-464). 
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We believe that the Court will discover in the above-quoted instruc- 
tions (and in those quoted on page 19 of our initial brief with respect 
to defense of another) mch more than an "implication" that the jury 
must reach affirmative conclusions as to the existence of the necessary 
elements of the defense, in order to acquit. While the erroneous in- 
structions were commingled with other instructions that correctly placed 
the burden of proof upon the Government, that does not cure the error-- 
as the Government concedes--become at least some of the jurors may have 
followed the incorrect instructions.2/ 

Insofar as the comments upon the insanity evidence by the trial 
court in its instructions are concerned, we do not understand the Govern- 
ment to contest the statement in our initial brief (pp. 43-44) of the 
governing principles of law, but the Government finds (without attempting 
any supporting analysis) that the "sum of appellant's contentions is that 
the trial judge's comments suggested the issue was uncomplicated. .. ." 
(Brief, p. 10, fn. 4) All we can respond to this is that the Government 
apparently has had as mich difficulty in comprehending plain language in 


our brief as it has had in comprehending plain language in the instruc- 


tions. We are content for the Court to determine, on the basis of the 


3/ The Government (Brief, p. 10) purports to find comfort from the fact 
that the trial judge followed some of the erroneous insanity instruc- 
tions with a statement (Tr. 464) that: "What I have said is in some 
respects the manner of stating the defense. . . ." This statement 
seems more confusing than explanatory. But if it should be deemed 
significant, the failure to make a similar statement with regard 
to the erroneous instructions as to defense of another emphasizes ~ 
the prejudicial nature of those instructions. 
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argument in our initial brief and the instructions there referred to, 
whether or not all that is involved is a suggestion that the issue was un- 
complicated, rather than a distortion of the evidence and the singling 

out of evidence favorable to the prosecution to the exclusion of evidence 
favorable to the defense. 

The Government contends (Brief, p. 11, fn. 5) that appellant's 
requested instruction that he was "not required to nicely patxe the 
proper quantum (amount)of force "necessary to defend Leonora Miles 
against the attack upon her by Jerome Taylor "was not strictly accurate" 
because appellant would be required to "gauge nicely" if the jury found 
that he was in a position to do so. No authority is cited for this con- 
tention, however, aml the Government does not attempt to distinguish the 
authorities cited in our initial brief (pp. 41-42) in support of the re- 


quested instruction, The further contention that the requested charge was 


given in substance has also been answered in our initial brief. 


3. The Motion for Mental Examination. 
| 
The weakness of the Government's position on this aspect of the 


ease is demonstrated by a glaring inconsistency in its argument. The 

Government concedes (Brief, p. 12) that the trial court in neertain cir= 
cumstances" (if not as a matter of right) could permit a defendant to be 
examined by a psychiatrist of his own choice, contends (Brief, pp. 12-13) 
that appellant at the hearing on his motion did not allege any such cir- 


cumstances other than his right against self-incrimination (which ap- 
| 


parently is contended to be an inadequate circumstance), and in the very 


next paragraph asserts (Br., p. 13) that "no harm of which appellant can 
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complain occurred from his not having an attorney, whose absence was not 
per se injurious." The Government does not suggest any reason why an at- 
torney, if one had been representing appellant at the hearing, could not 
have suggested "circumstances" that may have moved the trial court to per- 
mit appellant to be examined by a psychiatrist of his own choice. 

There is a more fundamental error, however, in the Government's 
argument, An accused is not required to show actual prejudice from a 
denial of his right to counsel. White v. Marylend, 373 U. S. 59, 60 (1963); 
Hamilton v. Alabama, 368 U. S. 52, 54-55 (1961). "The right to have the 
assistance of counsel is too fundamental and absolute to allow courts to 
indulge in nice calculations as to the amount of prejudice arising from 


its denial." Glasser v. United States, 315 U. S. 60, 76 (1942); Evans 


v. Rives, 75 U. S. App. D. C. 242, 126 F. 2d 633, 640 (1942). Thus, in 


the "federal courts counsel mst be provided for defendants unable to em- 
ploy counsel unless the right is competently and intelligently waived." 
Gideon v. Wainwright, 372 U. S. 335, 340 (1963). 

The Government does not in terms contend that appellant intelli- 
gently and competently waived his right to counsel at the hearings on 
his motion for a mental examination. It does assert, without the benefit 
of any citation of supporting authority, that the point cannot be considered 
on appeal because it was not "raised at triel." (Br., p. 13). We do not 
know of any requirement in the Criminal Rules or otherwise that a depri- 
vation of counsel in a pre-trial proceeding be raised at trial. A waiver 
of counsel cannot be presumed, but rather the "courts indulge every rea- 
sonable presumption against waiver" and require that there be "an inten- 


tional relinquishment or abandonment of a known right or privilege." 
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Johnson v., Zerbst, 304 U. S. pp. 458, 464 (1938). In fact, the Government 


itself pointed out during the first hearing on appellant's motion that 
it should not be decided without the assistance of counsel for appellant, 
thus raising the issue and bringing it to the attention of the District 
Court if that be necessary. See our initial brief, at p. 22,4/ 
4. Denial of a Speedy Trial. 
The Government asserts (Brief, pp. 13-14) that there is nothing in 


the record to establish that the testimony of Leonora Miles would have sup- 
ported appellant rather than the prosecution, and then contends that the 
trial court's denial of the motion to dismiss the indictment "is supported 
by the case law; no prejudice need be shown in asserting the Sixth Amend- 
ment right . .. 3; and it is defendant who mst affirmatively establish pre- 
judice under. the Fifth Amendment." (Brief, p. 14; emphasis supplied. ) 

We have difficulty in understanding why the fact that a denial of the right 
to a speedy trial under the Sixth Amendment requires dicmissal of the in- 


dictment even if prejudice is not shown lends support to the refusal of the 


4/ The Government points out (Brief, p. 12), that this Court has never 
held that an indigent defendant has an absolute right to a psychia- 
trist of his own choice at Government expense, but also carefully 
refrains from contending that this Court has held he does not have 
such a right. No response has been made to the arguments in our 
initial brief (pp. 48-50) for the existence of such a right. Inso- 
far as the Government contends (Brief, p. 13) that this issue can- 
not be considered because not "raised at trial," its contention 
in that regard has no more support than its similar contention with 
respect to the denial of right to counsel. Appellant raised the 
issue in. his Motion for a Mental Examination, and the order commit- 
ting him to St. Elizabeths in effect denied his contention that he 
had a right to a psychiatrist of his own choice. To have raised 
the same issue once again at trial would have been futile, in view 
of the earlier ruling. 
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trial court to dismiss this indictment because there is a speculative pos- 
sibility that Lenora Miles, if alive at the time of trial, may have testi- 
fied in support of the prosecution rather than appellant. In any event, 
appellant was prejudiced by the delay. Since Leonora Miles was dead, the 
testimony that she would have given if alive could not be established at 
trial. But there is no doubt that she was a most important witness, that 
appellant's trial counsel considered her to be his principal witness, and 
that her testimony could have supparted appellant. 

The Government suggests (Brief, p. 15) that appellant should have 
made a motion prior to trial to accelerate the proceedings. The fact of 
the matter is, however, that although two different attorneys were ap- 


pointed to represent appellant prior to his mental examination, they failed 


to perform that function. Appellant can hardly be blamed for failing to 


request an earlier trial date when he was unrepresented by counsel. The 
mental examination was not completed until after the death of Leonora 
Miles, and trial was set (and commenced) about a month later. Thus, there 
was no reason at that time to request an earlier trial. See Taylor v. 


United States, 99 U. S. App. D. C. 183, 238 F. 2d 259, 261 (1956). 


5. Conclusion. 
For the reasons stated above and in our initial brief, the con- 
viction should be reversed. 


Respectfully submitted, 


Richard T. Conway 
734 Fifteenth Street, N. W. 
Washington 5, D. C. 
Attorney for Appellant 
(Appointed by this Court) 
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By decision of November 5, 1964, a panel of this Court, one 
judge dissenting, affirmed the conviction of appellant Perry for assault 
with intent to kill in violation of 22 D, C, Code §501, and for assault 
with a dangerous weapon in violation of 22 D, C. Code §502. The panel 
rejected appellant's contention that both an oral and a written confession 


to the police given prior to the time appellant was brought before a 


magistrate were obtained in violation of Rule 5(a) of the Federal Rules of 


Criminal Procedure, and were improperly introduced at trial in conflict 


with the rule announced in Mallory v. United States, 354 US. 449 (agse3 4 


‘Y, The panel rejected as well appellant's contention that his conviction should 
be reversed because: (a) the trial court's instructions to the jyry wat ve 
effect of placing the burden of proof on appellant to sustain the deresses of 
insanity and.justifiable defense of another; (b) the trial court inproperly 
refused a requested instruction that, although a person ig entitled to use 
only so much force as reasonably appears necessary in defense of anoths. the 
ie not required to nicely guage the proper quantum (amount) of force"; ic) in 
commenting on the evidence, the trial court distorted the evidence relating to 
the defense of insanity; (d) appellant was denied the right to a mental exani~ 
nation by a paychiatrist of his own choice; (e) appellant wes deprived of the 
assistance of counse] at a critical stage of the proceeding; and (£) appellent 
was denied the right to a speedy trial. We shall not in this petition spect- 
fically diseuss these points but refer the Court to Appellant*s opening and 
reply briefs for a fuller discussion of these issues. 
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Appellant respectfully requests this Court to re-hear the case, 
sitting ep banc. For reasons mone fully explained in appellant's briefs, in 
the opinion of the dissenting member of the panel, and in this petiticn, we 
believe the majority opinion to be in error, and to be in direct conflict with 
the opinion of this Court, sitting en banc, in Naples v, United States, 113 
U.S. App. D.C.. 281, 307 F.2d 618 (1962). We respectfully suggest, as well, 
that the apparently conflicting positions announced by individual panels of the 


Court since Naples as to the admissibility of confessions obtained by the oolice 


in advance of preliminary hearing requires review and clarification by the *:% 
Court. We shall, in this petition, first detail the circumstances in which 
the confessions were given and used, then consider these circumstgnces egainst 
the background of this Court's opinion in Naples _v, United States, 113 U.S. 
App. D. C. 281, 307 F.2d 618 (1962), and finally consider in detail the panel's 
decision in this case, 
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The Nature, Circumstances and Use of 
e 


Russell Perry concededly::shot and wounded Jerome Taylor early in the 
morning (before daylight) of December 15, 1962. Immediately after the shooting 
occurred, Perry left for a police station. (Tr. 58, 197). The parties stipy- 
lated that, at 6:00 A.M, on December 15, 1962, he entered a police station, 
surrendered himself and the gun, identified himself, and stated that he had 
shot Jerome Taylor but: would. not answer any more questions, (Tr. 153-154}. 
About two minutes earlier, two police officers responding to a radio call hes 
gone to the house where the shooting occurred, ascertained that Perry had lett 
for the police station, radioed a "lookout" to that effect, and taken down the 
names of the witnesses, (Tr. 155-359). | 
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Despite this admission of the shooting by appellant and prompt 


inspection of the scene and round-up of witnesses by the police, Perry was 
taken by the police to the house where the shooting occurred es than 
before a committing magistrate, This occurred about 6:05 or 6:10 A.M., and 
Perry was questioned at the scene about the shooting -- which he again 
admitted while refusing to say anything more. (Tr. 159-160, 162-163). Perry 
was then returned to the police station, together with the withesses to the 
shooting, arriving about 6:20 or 6:30 A.M. After questioning over @ period 
“roughly ten minutes", Perry made an oral statement or confession which was 
testified to at the trial by Officer Hayward B. Long as a part: of the Govern 
ment's case in chief, (Tr. 160, 163-166), An objection to this testimcny, 
based upon the "Mallory Rule't, was over~ruled. (Tr. 166-169). i 

After making the oral statement in question, Perry 5 booked and 
taken to the Homicide Squad. (Tr. 165). A written statement or confession was 
signed by him, apparently around 8:30 A.M, after being prepared from narrative 
statements and responses to questions put by members of the Homicide Squad 
in a session apparently commencing at 7:05 A.M, (Tr..230, 232, 245-246, 250-251), 
The record does not disclose the time at which Perry was finally brought before 
a committing magistrate and advised of his rights, but the complaint is stamved 
as having been filed at 10:51 A.M, on December 15, 1962, so it must have been 
at some time after that. | 

The Government deliberately refrained from offering the written state- 
ment in evidence as part of its case in chief. (Tr. 167), Wnile cross- 
examining Perry, however, the prosecuting attorney brought out that a written 
statement had been made, (Tr. 230). Ina bench conference, the prosecuting 
attorney stated that the written statement would be “used for the purposes 


of impeachment and not as a direct statement or admission or confession, so 
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I don't think Mallory enters into it.” (Tr. 231-232). No objection —- voiced 
by defense counsel. But when questioning resumed, the prosecuting attorney 
(without objection) read aloud a paragraph from the written statement, commenting 
that he intended to "offer this statement for the purpose of this particular 
phrase that he has just read and ask him if he did not make that statement, 
only that particular paragraph." (Tr. 235). Instructions limiting tiie vee of 
the paragraph so read to impeachment of the witness were neither requas%ed nor 
given; instead, the Court instructed the jury that the "statements" given by 
Perry to the police, which were also described as "confessions or admiss iors” , 
could be considered by the jury if found to have been voluntarily made, and 

no contention to the contrary was argued, (Tr. 231, 235, 237), 

Perry testified in his own behalf at the trial and readily adnitied 
that he had shot Jerome Taylor. His defense (in addition to insanity) was that 
the shooting was justified in defending another person from a drunken attack 
by Taylor. The jury was instructed, among other things, that (emphasis is 
supplied): | 

"[A] person may justifiably intervene in the defense of 
another person who is in actual or apparent imminent danger of 
death or serious bodily harm. Even for that purpose, the person 


coming to the defense of another may not use any greater force 
than is Reese macesser i for ee ee Sear 


"A person not only may shoot in his own defense but may do so in 
defense of another, but under certain conditions. These conditions 
are similar to ences oo the aan of self—detense. ase 


or where the snooting was ines oases for a vast injury. 
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"In other words, it must. appear that the defendant acted upon. 
an honest conviction of necessity for protection from imminent 
and pressing danger at the time the shooting was done." - 

(Tr. 471-472). 


* * « * 


force 
of 
to 


| 
At the trial, there was no dispute about the fact that the shooting 


of Jerome Taylor occurred during e party which had begun the preceding 

evening and lasted inta the morning, and was incident to an attack by Taylor 

on Leonore Miles, a woman appellant had been going with for some time and 

with whom he was deeply in love, (See pp.2-5 of appellgnt's opening vrief,) 
| 


Appellant's contention that the shooting was justifiable under the instructions 


37 The language in the instructions as to what “must appear" to the jury 
for the defense to be established and that the defense should be upheld 
"if the jury finds" certain things, constituted the basis of appellant's 
contention that the instructions improperly shifted the burden of proc? 
to appellant. See Ce aW aT TER ES 110 U.S, App. D.C. 41, 288 
F.2d 853, 855-856 (1961); Jeane. abies Pate. 109 U.S. App. D.C. 34, 
284 F.2d 168, 170-171 (1960 De pg Pe RTT 102 U.S. App. 
D.C. 227, 252 F.2d 608, 614-15 (1957); Wright v. United States, 202 0,5. 
App. D.C. 36, 250 F.ad 4, 11 (1957). Similar language was also used, 
improperly it is believed, in the instructions with respect to the 
insanity defense. 
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given by the trial court was based primarily upon his ow testimony. Perry 
testified, among other things, that: he interceded in an argument between 
Jerome Taylor and Leonora Miles, and asked Taylor to come with him from the 
living room into the dining room in an¢ffort to breek up the argument; Mrs. 
Miles followed them into the dining room and the argument continued; 

Taylor slapped Mrs. Miles and knocked her down; Perry jumped on Taylor, but 
Taylor grebbed Mre, Miles and commenced choking her; Perry, Mrs, Taylor and 
several others all attempted unsuccessfully to pry Taylor: loose from Mrs. 
Miles and stop the attack; Mrs. Miles was gasping for breath and gagging tc 
her Pores Perry then ran down the basement stairs, grabbed a gun (which had 
been left in the basement by the owner of the house and was loaded) and hurried 
pack to the top of the stairs -- all of which took only a few secends; when 
he reached the top of the stairs, he started shooting blindly at Jerome 
Taylor; at the time, Leonora Miles was crawling on the floor in an apperent 
effort to get away from Taylor who was leaning over her with his arms 
stretched towards her, (Tr. 177-178, 181, 189-198, 202-203, 211-215, 217-228, 
237-239). 

In view of the instructions to the jury, and particularly those 
portions which have been underscored in the above quotations, the success of 
appellant's defense obviously depended in large measure upon hig ability to 
convince the jury that Taylor had been choking Leonora Mileg in a manner 
which threatened her life or to cause her serious bodily here and that - 
Taylor was attempting to renew his assault when appellant retumed with the 
gun and commenced shooting. In attacking this defense, the prosecution relied 
heavily upon the two statements or confessions made by appellant to the police 


after his arrest and before he was taken before a committing magistrate to be 
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charged and advised of his rights pursuant to Rule 5 F.R.Cr.P. Those statements 
either did not refer to the choking of Leonora Miles or did so in an ambiguous 
manner, did not refer to Taylor's attempt to get his hands on per again when 
appellant returned with the gun, and differed in various other details from 
appellant's trial testimony. See pp.7-9, of appellant's opening brief. While 
appellant attempted to explain that the statements made to the police were in- 
complete, they obviously were highly prejudicial to the defense. See Jones v, 
United States, 113 U.S. App. D.C, 256, 307 F.2d 397, 399 (1962). Thus, the 
prosecuting attorney, in his opening argument to the jury, peairesies appellant's 
trial testimony with his statements to the police, and emphasized that tie latter 
had occurred shortly after the events in question when eine memory sup 
posedly would be fresher and clearer, (Tr. 426-28). And he returned to the same 
theme in his clasing argument to the jury. (Tr. 449-450). : 

II. 


Appellant's Confessions Should Have Been 
E d From Evidence Unde lo 


We believe the two statements thus used against appeliant were made to 
the police at times when appellant was being held in violation of the command 
in Rule 5(a) F.R.Cr.P. that he be taken "without unnecessary delay before the 
nearest available commissioner" or other committing magistrate to be charged 
and advised of his rights, including his right not to make a statement and 
that, if made, a statement may be used against him. By 6:00 o'clock on the 
morning in question, appellant had surrendered himself and the gun to the 
police, identified himself and admitted the shooting while refusing to answer 
any more questions, and other police had visited the scene of the shooting 
and ascertained the witnesses. See p, 2, supra. The oral atone used 


against appellant was made some 30 or 40 minutes later, after appellant had 


been taken to the scene of the shooting and returned to the police station 


for questioning, and the written statement used against appellant apparently 


was signed some two and one-half hours later after appellant had been turned 


b ate. 


over to the Homicide ‘Squad and re i == further interrogation. It was still 
later, about five. hours after ‘the: arrest, before appellant was taken before a 
committing magistrate. See 23 a 3 

The circumstances revesiot by this record are almost identical with 
those that led. this. Coury, ee, : to hold that evidence of a confession 
‘should have been excluded “unde the Maliory Rule, in Naples v. United States, 
113 U.S. App. D.C.. 281, /300-E, £18. (1962). Immediately after being brought 
to the police station, ‘Naples - made incriminating admissions Just as did 
appellant when he ‘Volmtarily stirrendered and admitted the shooting. "After 


money of the coroner. and that the police at the scene » could have been 
adduced," Here, +00, the police. had available not only’ appellant's admission 
that he had shot Jerome Taylor,” “but also the evidence’ that could have been 


adduced from the witnesses to the>affeir and from the police at the scene, 


and thus "clearly were in position to present him before a committing magis- 


Instead of processing Naples through the "ordinary administrative 
steps" and taking him before a magistrate, he was taken -- some 15 or 20 
minutes after his initial admissions -- to the scene of the crime where 
he was caused to re-enact the crime. In like fashion, appellant was taken 
to the scene of the shooting some ten minutes after he had surrendered and 
admitted the shooting, and, when he still refused after questioning to say 
anything further, the police » going even further than they had with Naples, 
returned appellant to the station for further questioning, obtained the 
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oral statement used against appellant, removed appellant to the Homicide Squad 


where he was further interrogated, and obtained the written statement used 

against appellant. Naples was taken before a magistrate about three and one- 

half or four hours after his arrest, and appellant about five hours thereafter. 
This Court, sitting en banc and with only two Judges dissentizg, held 


that testimony about Naples' statements and actions while re-enacting the 


erime should have been excluded from evidence under the Mallory Rule. We submit 
that there is no significant distinction between the relevant facts of that 
ease and the relevant facts revealed by this record, and that the same ruling 


is required here. 


IIT. 


The Panel's Decision Is In Error 
A majority of the panel considering this appeal concluded that the 


trial court did not commit reversible error in allowing introduction into 
evidence of the oral and the written confessions. The conclusion as to each 


of the two confessions is based on independent and wmrelated grounds.2/ 


| 

3/ As we point out below a majority of the panel hearing the appeal did not 
consider that the admission of the written confession required reversal 
of the conviction. Nevertheless, it quite properly did not hold this to be 
an independent basis for validating admission of the earlier oral confession. 
This Court has repeatedly recognized that the erroneous admission into evi- 
dence of one confession is, in itself, enough to require reversal, whether 
or not the admission of evidence of a subsequent confession was reversible 
error. ‘Thus, in Jones v. United States, supra, this Court reversed because 
of the erroneous admission of evidence of one confession, even though evi~ 
dence of another confession had been properly admitted, and stated that: 
"A confession is a most persuasive form of proof. It is difficult to con 
ceive its admission being nom-prejudicial to the defendant under any 
ciroumstances." 307 F.2d at 399. Similarly, in the Naples case, supra, 
the conviction was reversed even though evidence of other confessions had 
been properly admitted. The admission of each of the two confessions was 
prejudicial to appellant even if the other confession was properly before 
the jury in the absence of objection. ‘Thus, while there was language in the 
second confession that possibly could be construed as stating that Jerome 
Taylor had choked Leonora Miles, there was no such language in the earlier 
confession. Also, the first confession contained a statement not found in 
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In each case the amnounced basis of decision is in direct conflict with the 


position previously taken by a number of panels of this Court, 


1. qne_Written Confession. We do not understand the panel in its 


decision, or for that matter the Government in its argument, to deny that 


appellant's written confession was obtained during a period of unnecessary 
delay. As we read the majority opinion, it merely concluded that the use at 
trial of a portion of the written confession did not justify reversal of the 
conviction because the confeasion was introduced for impeachment purposes ouiy, 
(Slip opinion at note 2). This conclusion is factually incorrect. And the 
application of the principle in the circumstances of this case goes:: well 
beyond any previous decision of this Court. 

While the prosecuting attorney stated in a bench conference that he 
intended to use the written statement only for purposes of impeaching appellant, 
a reading of the record shows he was permitted to introduce part of the state- 
ment as evidence of the truth of the facts asserted therein, not merely for 
impeachment. Certainly the jury was instructed (Tr. 475-476) that it could 
consider "any statement which the defendant made", if found to have been 
voluntarily made (which was not denied). The trial judge did not instruct the 
jury that the written statement was admissible only for the purpose of impeach- 
ing appellant and could not be considered as evidence of the facts asserted 
therein, See =p. 4 , Supra. The majority's understanding that the state- 
ment wag introduced "by way of impeachment" (Slip Op. p. 3) is, therefore, in 
conflict with the actulities at trial. 

DT cont'd: in the later one that Jerome Taylor had taken a "swing" at appellant 
when he returned with the gun, thus more clearly contradicting appellant's 
trial teatimony that Taylor was again trying to get his hands on Mrs. Miles 


at that time than did any language in the second confession. See pp. 7-9 
of appellant's opening brief. 
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Even assuming, however, that use of the statement was restricted to 
impeachment, the panel's authorization of its admission directly conflicts 
with the relevant decisions of this Court, The portion of appellent's 
written statement which was read into the record constituted a recitation of 
the operative events underlying the shooting.4/ While decisions of this 
Court in certain limited circumstances have authorized the use for impeach- 
ment purposes of confessions obtained during a period of illegal detention, 
see Bailey v. United States, U.S, App. D.C. , 328 F.2d 542 (1964), 
citing Walder v. United States, 347 U.S. 62, 65, (1954), none of those 
decisions, as the panel here, has authorized use of statements to impeach 
testimony relating to the commission of the very erime under consideration. 
They have, to the contrary, emphasized the narrowness of the exception and 


related it directly to the rationale as originally explained in Walder; 


Z/ The portion of appellant's statement read into the record stated as 

follows ; | 
"Then I pulled Jerome back into the dining room and told him to go 

to bed and then Leonora came back to the dining room and Jerome then 
pulled away from me and grabbed Leonora around the neck and she then 
pulled away from him and then he began to punch her in the face with 
hie fists. I tried to separate them and he knocked Leonora to the 
floor and struck her head on the dining room table. At this time, 
I lost control of. my senses and I thought of the gun that was down 
staire in the basement and I ran downstairs and got it. J then 
came back upstairs and started shooting at Jerome." (Ir. 235-236). 
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"[The defendant] 'must be free to deny all the elements of 
the case against him without thereby giving leave to the 
Government to introduce by way of rebuttal evidence illegally 
secured by it, and therefore not available for its case in 
chief.' ... On the other hand a defendant cannot. 'turn the 
illegal method by which evidence in the Government's possession 
was obtained to his own advantage, and provide himself with a 
shield against contradiction of his untruths. ... [T]here is 
hardly justification for letting the defendant affirmatively 
resort to perjurious testimony in reliance on the Government's 
disability to challenge his credibility.' 347 U.S,, at 65." 


_ Thus, in Beiley the majority had emphasized that the written statement there 
involved was read only "in an effort to impeach [Bailey] as to several minor 
points." 328 F.2d, at p. 543. More recently, the Court in Brown v, United 
States, No. 18,487, D.C. Cir., Oct. 15, 1964, has suggested that this type 
of statement is admissible only "when limited to peripheral 'non-inculpatory 
matters'", (Slip Op. p- 10). And in Johnson v, United States, No. 18,243, 
D. C. Cir., Oct. 15, 1964, the Court excluded the very type of admission that 
the panel has found admissible in this proceeding, "a confession of the very 


charge on trial". (Slip Op. p. 5) 2/ 


5) The majority opinion may also be read to base decision as to the written 
statement on the additional ground that its admission was not objected to 
by appellent's trial couse, While we must speculate on the reason no 
objection was lodged to admission of the written confession, the record 
strongly suggests that defense counsel was lulled into letting excerpts 
from the written confession be read into evidence without objection by 
the statement of the prosecuting attorney, at a preliminary bench confer<c, 
ence;;that he intended to ywse that confession only for impeachment pur- 
poses -- a use he may have considered permissible under the decision in 

» 109 U.S, App. D.C, 13, 283 F.2d 377 (1960). Or, as 
suggested by Judge Washington in his dissent, the erroneous admission of 
evédence of the oral confession may have caused trial counsel to withhold 
objection to the written confession. Otherwise, his failure to object to 
a subsequent written confession after objecting to an earlier oral con- 
fesgion is not understandable. Whatever the basis, however, the confession 
was highly prejudicial to the defense. Its admission into evidence there- 

<fore should be recognized independent of an objection by trial counsel. 


See Seer 96 U.S. App. D.C. 1, 222 F.2d 794, 797-798 
(1955); Surrett v. United States, 106 U.S. App. D.C. 49, 269 F.2d 240 (1959). 
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2. The Oral Confession. Citing United States v. Mitchell, 322 U.S. 65 
(1944); Crump v. United States, No. 17,939, D.C. Cir,, June 26, 1964; and 
Famey_v, United States, U.S. App. D.C,  , 336 F.2d 743 (1964), a 
majority of the panel concluded that: 

"In light of the continuous movement between the precinct 

station and the scene of the shooting and since the record 

indicates that no opportunity for sustained interrogation of 

appellant was present, we conclude that the police testimony 

as to oral statements by appellant was admigsible under the 

doctrine of spontaneous threshold admissions." (Slip Op. p. 4). 
This continuous movement, relevantly, constituted: removal of Perry from the 
police station to the scene of the shooting, after Perry had surrendered 
himself and the gun, identified himself, admitted the gooting of Jerome 
Taylor, but refused to answer further questions, and after police officers 
who had heen summoned to the shooting interviewed witnesses there and radioed 
that Perry was on his way to the station; questioning of Perry at the scene of 
the shooting, at which time Perry again admitted the shooting and again refused 
to answer further questions; return of Perry to the police station, together 
with the witnesses to shooting; further questioning of Perry at the police 
station for a period of "roughly ten minutes" prior to his oral statement. 


See “p. 3, supra. 


Clearly admission of the_oral statement under such circumstances is 


not supported by the decisions cited in the majority opinion. | The admission 
used in United States v, Mitchel) was characterized as "spontaneous cooperation" 
and was given "[wJithin a few minutes of his [Mitchell's] arrival at the 

police station" following arrest. 322 U.S, at pp. 69, 70. The statement 

found admissible in Crump was made "[{i]mmediately upon arrival at the precinct 
station * * * after he had been advised of his rights" and apparently was not 


in response to questioning but rather was volunteered based on a 
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feeling that "I [Crump] want to get this off my chest", (Slip Op. p. 6.) 


‘The admission in Ramey was forthcoming "within a few minutes after appellant's 
{Ramey] arrest and promptly in response to routine inquiries as to what had 
happened." 336 F.2d, at 744. 

As the factual circumstances in these decisions indicate, a "spontaneous 
threshhold admission" is precisely what that term suggests -- a confession to 
the police made promptly after being taken into custody and not as a result of 
police interrogation. In evaluating whether a confession falls within this 
designation, this Court has been guided by the pronouncement of Mallory that 
a person "is not to be taken to police headquarters in order to carry out a 
proceas of inquiry that lends itself, even if not so designed, to eliciting 
damaging statements to support the arrest and ultimately his guilt" 354 U.S., 
at p. 454. ‘The Court mst consider both the time involved, and "whether the 
+ime was utilized to obtain a confession by secret police interrogation after 
ayrest and prior to a magistrate's hearing." Spriggs v, United States, 

U.S. App. D.C. » 335, F.2d 283, 286 (1964). "Once the police delay pre- 
sentment for the production of evidence, the detention becomes illegal and 
the time for admissible threshold confessions has passed." Greenwell v. 
Upited States, No. 18,193, D.Cy Cir,, August 13, 1964 (Slip Op. p. 5). 

As we have pointed out earlier in this petition, this Court, sitting 
‘en banc in the Naples case, has already concluded that precisely the type 
of dilatory practices approved by the majority in this case constituted 
"undue delay" making inadmissible confessions procured during its course. 
Since Naples, a number of panels of this Court have re-affirmed this 
attitude in circumstances not:markedly dissimilar from those underlying 
the instant proceéding. As the dissenting judge in this case pointed out, 
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the facts in Spriggs vy. United States, Supra, are remarkably close. See also, 


Greenwell vy. United States, supra; Perry v. United States, No. 17, 1846, D.C. Cir., 
July 31, 1964. 


IV. 
Sonelusion : 

If the opinion of the panel is allowed to stand, it can only serve to 
confuse the existing state of the law in this Circuit as to the circumstances 
in which a confession can be considered admissible as a "threshold spontan- 
eous admission" and can be used for impeachment purposes even though obtained 
during a period of unnecessary delay. We respectfully suggest that the law 
in this Cireuit ie presently sufficiently uncertain to require clarification 
by the full Court, We accordingly request the Court to re-hear this case, 
sitting en bans. 

Respectfully submitted, | 
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